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My Loras, 
HE Knights, Citizens, and Burgeſſes of the 

T 2 Commons Houle of Parliament have paſſed 
a 2 Bill for the attainting of 7howas Earle of 

[7 \ Strafford of High-Treaton. The Bill hath 
CEE beene tranſmitted from them to your Lord- 

ſhips. It concernes not him alone, but your 
Lordſhips andthe Commons too,though in different ReſpeRs. 

It is to make him as miſerable a man, as man or Law. can 
make him. 

Not loſſe of life alone, but with that,ofhonour, name, po- 
ferity, and eſtate ; Of allthat'sdeareco all. 

To uſe his owne expreſſion, an eradication of him both 
root and branch, as an eAchay, a troubler ofthe State, as an 
execrable, as an accurſed thing. 

This Bill, as it concernes his Lordſhip, the higheſt that can 
be in the penall part, ſo doth it on the other fide as highly con- 
cetrne your Lordſhips and theCommons in that which ought 
to be the tendreſt, the Judicatory within, thatthat judge not 
them who judge him : And in that which is mot {acred 
among(t men,the publick Juſtice of the Kingdome, _ 

The Kingdome is to beaccounted unto for the loſle' of the 
meaneſt member, much more for one ſo nearethe head. 

The Commons are concerned in their Account for what 
is done, your Lordſh ps in that-which is to be done, 

The buſfineſle therefore of the preſent Conference, is to ac- 
quaint your Lordſhips with thoſe mn that ſatisfied the 
Commons in paſſing of this Bill, ſuch of them as þaye come 
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within wy capacity, and that I can remeraber, I am com- 
manded from the Commons at this time to preſent unto 
your Lordſhips. 

My Lords, in Judgements of greateſt moment, there are 
but rwo wayes for ſatisfying thoſe that are to give them, E1- 
ther the Lex lata, the Law already eRablifhed, Or clfe the 
uſe of the fame power for making new Lawes, whereby the 
old at firſt received life. 

In the firſt confideration, of the ſetled Lawes ; In the de- 
grees of puniſhment the poſitive Law received by generall 
conſent, and for the common good, isſufficient to fatisfle the 
conſcience of the Judge in giving judgement according to 
them. 

In ſeverall Countreys there is not the fame meaſure of pu» 
nifhment for one and the ſame offence. Wilfull murder in 
treland is Treaſon, and fo is the wilfull burning of a houſe or 
tack of Corne. In the Iſle of Ian, it's felony to ftealc a 
Hen, but notto fteale a Horſe; and yet the Judge in Ireland 
hath as juſt a ground to give judgement of high Treaſon in 
thoſe Caſes there, as hereto give judgement only of felony, 
and in the Ifle of Ian of felony for the Hen, as here of 
petty Larceny. 

My Lords, intheother conſideration of uſing the Supreame 
power, the ſame Law gives power tothe Parliament to make 
new Lawes, that enables the inferiour Court to judge accor- 
ding to the old; The rule that guides the conſcience of the 
Inferiour Court is from without, the preſcripts of the Par- 
ſiament and of the Common Law; in the other the rule is 
from within ; That ſal populi be concerned ; That there be 
no wilfull oppreſſion of any the fellow members, that no 
more blood be taken than what is neceflary for the Cure, the 
Laws and Cuſtomes of the Realme as well enable the exerciſe 
of this,as of the ordinary and judicial] power. 

My Lords, what hath becne ſaid, is becauſe that this pro» 
ceeding of che Commons by way of Bill, implyes the uſe of 
the mcere Legiſlative power, in reſpe&t new Lawcs are for the 
molt part paſt by BilL | 

This, my Lords, though juſt and Legall, and therefore not 
wholly excluded, yet it was not the only ground that put the 
Commons 
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(3) 
Commons upon the Bill, they did not intend to make a new 
Treaſon, and to condemne my Lord of Srrafford for it, they 
had in it other Conſiderations hkewiſe, which were to this 
effect. 

r Firſt,the Commons knew that in all former agesS,if doubts 
of Law aroſe upon caſes of great and generall Concernment , 
the Parliament was uſually conſulted withall for reſolution; 
which is the reaſon that many Actsof Parliament are only de- 
clarative ofthe Old Law, not introductive of a new, as the 
great Charter of our Liberties; the Statute of the five and 
ewentieth:yeerc of Edward the third, of Treaſons ;: the Statute 
of the Prerogative,and of latethe petition of Righr. If the Law 
were doubtfull in this Caſe, they conceived the Parliament 
( where the old may bee altered, and new Lawes made) the 
fitteſt Judge to cleare this doubt. 

2 Secondly,my Lords, they proceeded this way to out thoſe 
ſcruples and delayes, which through diſ-uſe of proceedings of 
this nature might have riſen in the manner and way of pro- 
ceeding, ſince the Statute of the firlt of Henry the fourth, the 
ſeventeenth chapter, and more fully in the Roll, number.144. 
The proceedings in Parliament have uſually becne upon an 
Inditement firft found, though in Caſs of Treaſon particu- 
larly mentioned in the Statute of the five and twentieth yeare 
of Edwardthe third, which had not beene done in this Caſe: 
Doubts hkewiſe might riſe for Treaſons, not particularly 
mentioned inthe Statute of 25. Eawv. 3.; whether the decla- 
ratory power of Parliament betaken away, and if not taken 
away, i} what manner they yvereto be made, and by whom, 
Thcy finde not any Attainders of Treaſon in Parliament for 
neere this 200 yeeres, but by this way of Bill. And againe, 
they knew that whatſcever could be done apy other way, it 
might be done by this. 

3 Thirdly,in reſpect of the proofes and depoſitions that have: 
bcene made againſt him; for firſt, although they Knew not 
but that the whole Evidence which hath bcene given at the 
Barre, in every part of it is fi. ſhciently comprehended within 
the Charge, yet if thercin thy (hould be mijtaken, it it ſhould 

rove etherwiſe, uſe may juſtly be made of fi:ch Evidence in 
this way of Bill, whercin fo as Evidence be given in, it's no 
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way requiſite thatthete ſhould have beehe any Articles or 
Charge at all. And ſoin the Caſeof double Teſtimony upon: 
the Statuteof the firſt of Edward the fixt, whether one dire&t 
witnefſe with others to Circumſtances, had beene fingle or 
double Teftimony ; and although fingle Teſtimony might 
be ſufficient toſativfie private Conſciences, yet how farre it 
would have been fatisfaRory ina judiciall way where forms 
of Law are more-to be ſtood upon, was not fo cleare ; whereas 
inthis way of Bill private fatisfaftionto cach mans Conſci- 
ence is ſufficient, alrhough no evidence had been given in at al, 

My Lords, the proceeding by way of Bill,it was not tode 
cline your Lordſhips Juſtice in the judiciall way ; In theſe 
Exegencies of the State and Kingdome, it was to husband 
time by fileacing thoſe donbts : they conceived it the ſpeedieſ 
and the ſureſt way. 

My Lords, Theſcare ineffeR,thethings the Commons took 
into:their Conſideration,in reſpect of the manner,and way of 
proceeding againft the Earle. In the next placeI amto declare 
unto your wot ro things they took into theirConſide- 
ration, in reſpe& of the matter and merits of the Cauſe ; They 

are comprehended within theſe fix heads. | 

I. That there is atreaſon within the Statuteof 25,2.3.by 
Levying of warre upon the matter of the fifteenth Article, 

2. If not by aCtuall levying of war, yetby adviſing and de- 
claring his intention of war, andthat by Savi/s warrant,and 
the adyice of bringing over the Iriſh army,upon the matter in 
the 23 Article; The intending of a Warre, if not within the 
Claufe of Levying Warrein theſtatuteof 25.E.3.yet within 
the firſt treaſon of compaſiing thedeath of the King, 

2. If neitherof theſe two lingle Acts be within the Statute 
of 25.E.3.yer upon putting all rogether , which hath been 
proved againſt him , Thar ther's a Treaſon within the fir(i 
clauſe of compaſſing the death of che King. 

Et [5 non proſunt ſingula, junta juvant. 

4. That he hath ſefed and laid Souldiers upon the Subjes 
of [reland againſt their will, and at their Charge, within the 
Triſh Statute of the eighteenth yeare of Henry thefixe, That 
both perſon and thing are within the Statute, That the ſtatute 

remaines in force to this day, That the Parliament here hath 
Cogni- 
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(s) 
Cognizance of it. And that eyed in the ordinary way of Ju- 
dicature, that if there be a Treaſon,and a Traitor , that the 
want of juriſdiRion in the Judicall way, may juftly be ſup- 
plied by Bill, 

5+ That his Eg to ſubyert the fundamentall 
Lawes and Goyernement of the Realmes of England and 
Ireland, and infteadthereof, to introduce atyrannicall Go- 
yernment againſt Law,is Treaſon by the Common law, That 
Treaſons at the Common Law are not taken away by the 
Statutesof 25.E.3. 1.H,4.6.10..1.far.c.1.nor any of them; 

6: That as this Caſe ſtands, Ir's juſt and — to reſort 
to the Supreame power inParliament, in caſcall the reft' 
ſhould faite 

Of theſe ſix, five of them are Treaſon, within the Compaſſe 
of the Lawes already eftabliſhed, Three within the Statute 
of 25. E, 3. One within the /ri/> Statute, the: other by. the 
Common Law of England. 

If but any one of theſe fix Confiderations hold , The 
Commons cenceivethatuponthe whole matter they had good 
cauſe to paſſe the Bill. 

My Lords, for the firſt of levying Warre, I ſhall make 
bold to read the Caſeto your Lordſhips before I ſpeakto it ; 
it's thus : 

The Earlc did by warrant: under his hand and Seale give 
authority to Robert Savilla Serjeant atArms,and his Deputies, 
ro ſeſle ſuch number of Souldiers, horſe and foot ofthe Army 
in Jrelaxd together with an officer, as: the Serjeant ſhould 
think fit, upon his Majefties Subjects of Ireland againſ their 
will: This warrant was granted by the Earle to theend to 
compell the SubjeRs of Ireland to ſubmit to the unlawfull 
Summons and orders made by the Earleupon paper Petitions 
exhibited unto him in caſe of private Intereſt berweene party 
and patty ; This warrant was executed by Savilland his De- 
puties by ſefling of Souldiers both horſe and foot, upon diyers 
of theSubjedts of Ireland againſt their will in warlike man- 
ner,and at diyers times the Souldiers coutinued upon the par- 
tics upon whom they were ſefſed, and waſtcd their goods, un- 
til fuchtime as they had ſubmitted themfſelyes untothoſe Sum» 
mons and orders. 

My- 


(6) 
My.Lords,Thisis a leyying of warfe within the ftatute, of 
25%£E, Jo The words of tbe $taruee are, If any man dex levy 
warre againſt eur Lordthe King in his Realms,this is declared to 
be Treaſon. | 

L ſhall indeayour in this tomake it appeare to your Lord- 
ſhips, 

* What ſhall be a levying of Warre,in teſpeR ofthe motive 
or cauſe of it, 

2 What ſhall be faid a levying of warrein reſpeR of the 
Action orthing done. | | 

| 3 Andiin the third place, I ſhall apply themto the preſent 
Caſe, 

It will be granted inthis of levying of warre, That forces 
may be raiſed and likewiſe uſed ina' wat-like manner,and yet 
no leyying of warre within the Statute, that is, when the 
forces are raiſed and imployed upon private ends either of 
revenge or intereſt, 

Betorethis Statutein E.r,time. The Title of a Caſtle was in 
difference between the Earles of Hereford and Gloſter, tor the 
maineraining of the poſſefſion on the one (ide,and gayning of 
ir onthe other Forces were raiſed on either {ide of many hun-» 
dred men,they marched wirh Banners diſplayed one againſt 
theotter.In the Parliament in the 20.yeerc of Edw, x. this ad- 
judged onely treſpaſle, andeither of the Earles fined 1000. 
markes a pecce, 

Afeer the Statute in Hillary Terme, the fiftieth yeere of £4- 
ward the third,” in the Kings Bench, Rot,q. Nicholas Hunter- 
come in a wat-like manner, with 4o men armed, amonglt o- 
ther weapons, with Gunnes (ſo ancicit as appeares by that 
Record they were) did much ſpoyle in the Mannour of the 

eAbbee of Dorcheſter, inthe County of Oxford: This no Trea- 
ſon : So it hath bcene held by the Judges, that if one or wore 
Townſhips upon pretence of taving their Commons, doe in 
a forcible and war-like manner, throw in Incloſures; This 
is only a Riot, no Treaſon. 

The words of the Statute of 25. Ew. 2. cleare this Point, 
that if any man ride armed openly or ſecretly with men at 
Armes againſt any other to kill and robbe, or todetaine him 
untill he hath made fine and -ranſome for his deliverance; this 
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(7) 
is declared not to be Treaſon, but Fellony or Treſpaſſe, as the 
caſe ſhall require,alltheprinted Statuts which have it cavertly 
or ſecretly are mil. printed;for the words in the Parliament Roll, 
as appeares #.17. are Diſcovertment ou ſecreretment openly or 
ſecretly. 

Sothat my Lords,in thisof levying warre, the At is not fo 
much tobe conſidered, but as in all other Treafons and Fello- 
nies, quo animo,with whatintenr and purpoſe. 

Obj.My Lords, |fthe'end be conſiderable in levythg warre, it 
may be ſaid,that it cannot be a Treaſon watre,unleſle againſt the 
King : For the words ofthe ſtatute are, [f ary man levy warre a= 
gainſt the King. 

Anſ. That theſe words extend further then tothe Perſon of the 
King appears by the words of the Statute, which in the begining 
declares it to be Treaſon to compaſle & imaginethe Kings death, 
and after other T rcaſons, this is to be declared to be T reaſon to 
levy war againſt the _ If the levying of war extend no fur- 
ther then to the perſon of the King, theſe words of the Statute 


aretono purpoſe, forthen the firſt Treaſon of compaſſing the 


Kings death had fully included it before, becauſethar he which 
levies war againſt theperſon of the King doth neceſſarily com- 
paſle his death. 

Its a warre againſt the King when tntended for alteration of 
the Lawes or Government in avy part ofthem,or todeſtroy any 
of the great Ofhcersof the Kingdome, Thisis aleyying of War 
againſt the King, | 

1 Becauſe the King doth proteRt and maintainethe Laws in 
every part of them, and the great Officers to whoſe care he hath 
in his own ſtecd delegatedthe Execution of them. 

2 Becauſe they are the Kings Lawes, Heis the Fountaine from 
whence in their ſeverall Channels they arederived to the Sub- 
je; allour inditements run thus, Treſpaſſes Jaied tobe done, 
Contra pacem Domini: Regis, the Kings peace for exorbitant 
offenccs, though not intended againſt the Kings Perſoryagainſt 
the King his Crowne and Dignicy, | 

My Lords,this conſtruQtion is made good by diverſe Authori. 
ties ofgreat weightever fincetheſtatute of 2 5.E.3. downwards, 
:In R.the 24s.time Sir Thomas Talbot conſpired the death of the 
Dukes of Gloceſterand Lancaſter, & ſome other of the Peeres;for 


. theeffcing of it, he had cauſed:diyerſe people inthe County of 
Kk- - 


( hefter 
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Chefter to be armed in watre=like manner, in Aſſemblies. In the 
Parſtament held the ſeventeenth yeere of Richard the lecond, 
number the 20. Sir Thomas Talbot accuſed of high Treaſon for 
this ;/ Its there declared, that infomuch as oneof them was Lord 
high Steward of England, and the other high Conſtable 
of England, that this was done in deftrution of the eſtates 
of the Realme, and of the Lawes of the Kingdome, and there- 
fore adjudged Treaſon ; andthe judgement ſent downe into the 
Kings Bench,as appeares in EaſtereT earwe in the ſeventh yeer of 
Richardthe ſecond inthe Kings Bench,Rore. 16.Theſe two Lords 
had appeared inthe cleyenth yeere of Richard the ſecond in 
mainetenance of the A of Parliament made the yeere before; 
onceof them' was of theCommiſſioners appointed by Parliament, 
and one of the Appellours of thoſe that would have overchrowne 
it : The Duke of Larxcaſter likewiſe was one of the Lords that 
was to have beene indicted of Treaſon for endeavouring the 
maintenance of it, and therefore con(piring of their deaths is faid 
to be in deſtruction of the lawes; This there declared to be a 
Treſon that concerned the Perſon of the King and theCommon- 
wealth. 

In that great inſurre&ion of the Villains and meaner people 
in Richard the ſeconds time, they tooke an oath, Quod Regi & 
C omnibus fidelitatems ſervarent,to betrueto the King and Com- 
mons, that they would rake nothing but what they paid for, 
puniſhed al} thefc with death, here's no intendment againſt che 
perſon of the King; The intent was to aboliſh the Law of 
villainage and ſervitude, to burne all the Records, to kill the 
Judges; this in che Parliament of the fifth yeere of Richard the 
ſecond, number the one and thirtieth and two and thirtieth, 
the firſtpart, isdeclared to be Treaſon againſt the King and 
againſt the Law. 

In the eleventh yeere of Richard the ſecond, in Parliament 
the raifing of forces. againſt the Commiſſioners appointed by 
a& of Parliamene the yeore before adjudged Treaſon by all the 

udges. | 
; TheSraruce of I. Afar.cap. 12. cnacts thay if twelve or more 
ſhall indeaya-'r by forcero alter any of the Lawes or Starutes 
of the Kingdome, hee ſhall from ſuch a time there limited'be . 
adjudged onely as a fellon; This a& was to continue but tothe 
act Parliament, js czpired; irſhewes by the words onely 


that 
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(9) 
that the offence was highcr before the making ofit. 

My Lords, In Queene Elizabeths time, Grant and divets 
Prentices of Lonydm,to the tumber of 200. roſe and aflembled at 
Tower-hill, carried a Cloake upon a Pole inſtead of a banner, 
their intent was to deliver divers Prentices out of priſon that had 
beene committed upon a ſentence in Star- Chamber for ryots, 
To kill the Lord Major of London, and for ſetting prizeson 
victuals. In 7 Trinity T earme 37.El:z, diversof the Judges con* 
ſulred withall, and reſolved that this was a levying 'of warre 
againſt the Queene, being intended againſt the government and 
cfficers of the Queene,and thereupon Grazt and others executed 
as I raitors, 

Aﬀterwards in that Queenes tinie, divers of the County of 
Oxford conſalted rogether to goe from-houſe to houſe ifthat 
County, and thence to London & other parts to excite ththiits 
take Armes fot the throwing in of all incleftres throughout 
England, nothing was done, nor no Aſſembly : The Srature of 
13. Eliz.cap.1. during the Qu-eenes life made ir Treaſon to if- 
tend or adviſe to levy war againft the Queene. / A 

In Eaſter Tearme, :29.Ehz, | All the hudges of England mer” 
abour rhe caſe, it was reſolved by them, that this was a warre 
intended againlt the Queen, they agreed thatif ir had beene of 
one Towreſhip or more upon private mntereſt andelaime of right 
of Common, 1t hadnorbin Treaſon ; Butthis was rothrow in 
all inclolures thorough the Kingdome, wherto: theſe parties 
could pret-n@ no cliime z that. it was againſt theLaw, inre- 
gard that che Statute of Zerton gave power of Incloſures int 
many Caſes. Upon this Reſolution Bradſhaw and Burton were 
executed at Ayneſtowehill in Oxford-ſhrire, theplace where they 


-- 


intendedrheirfirft meeting. | af 

$0 that; my Lords, it theendofir beto overthrow any of the 
Statutes, any part of the Law and fetled Governement, or any 
of the great Officers intrufted with the execution of them; this.. 
is a warreagaini the King, 

My Lords, it will be furcher confiderabte, whatfhallbeac- 
counted a leayying of warre in reſpe&t of the Ations & things - 
done ; There's adefgneto alter ſome part of the' Lawes and 
preſent Goyernement,, for the'efte&ting thereof people be provi- 
ded of Armes, gathered. rogerher into treopes, but afterwards 
mateh- not with Banners difplayed, nor doe Bellnns percutere. 

2 Whether - 
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Whether the arming themſelves and gathering together 
upon this Defigne, whether this be a watre or ſuch proſecu- 
tion of the Deſigne with force as makes it Treaſon within the 
Statute ? 

Firit, If this be not a Warre in reſpect that it neceſſarily occa- 
ftons hoſtile preparations on the other fide ? 

2. From the words of the Statute,ſhall levy warre,& bethere- 
of probably attainted of open Deed by people of their Conditi- 
on, although the bare conſpiring be not an open Deed, yet 
whether the arming and drawing men together be not an open 
Declaration of Warre? | 

In Sir Thomas T albots caſe before cited in the ſeventeenth yeerc 
of Richard the ſecond, The Acts of force are expreſſed in the 
Parliament Roll: That he- caufed divers of the ptople of the 
County.of Cheſter tobe armed in a war-like manner in affem- 
blics; heere is no marching, no banners diſplayed. 

In the eighth yeer of Henry the 8”, William Bell and Thomas 
Lacy in (om Kanc.conſpired with T homas Cheney, called the 
Hermite of the Queene of Faities, to overthrow the Lawes and 
cuſtomes of the Realme,and for the effecting of it,they with two 
hundred more met together, and concluded upon a courſe of 
raiſing greater forces in the county of Kent, and the adjacent 
Shires: this adjudged T reafon, theſe were open Actes. 

My Lords, for the application of both theſe to the Caſe in 

ueſtion 

Firſt in reſpe& of the end of it, here was a warre againſt the 
King, It was to ſubvert the Lawes,This being the defigne, for 
the effeing of it, he aſſumed to his own perſon, an arbitrary 
power overthe lives, liberties and eſtates of his Majefties Sub- 

jets, and determined Cauſes upon paper petitionsat his own will 
andpleaſure,obedience muſt be forced by the Army;this dexlared 
by the Warrant. 

2 My Lords, ifit be ſaid, That the Warrant expreſleth mot 
any intent of ſubverting the Lawes,It expreſſeth fully one of the 
principall meanes whereby this was to be done, that is, obe- 
dience to hisarbitrary orders upon paper petitions,this was done 
in reference tothe mainedefigne, 

In the Caſes of the Towne of Cambridge and Sr, William 
Cogan, that have formerly been cited to your Lordfhips, upon 


other occaſions, the things in themſelyes were not Trea 
they 
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they were not a leyying of Warre, 

In that of (ambridge,the Town met together, and in a forcible 
manner broke up the Univerſity treaſury,and tooke out of ir the 
Records and Evidence of the liberties of the Vaiverfity over 
the Town. 

In the other, they of Bridgewater marched to che Hoſpitall, 
and compelled the Mailer of the Hoſpicall to deliver unto them 
certaine Evidences that concerned theTowne,and forced him to 
enter into a bond of two hundred pound. 

Theſe, if done upon theſe private ends alone, had not been Trea- 
ſon, as appeares by the very words of the Statute of 25. Edw. 3. 
before mentioned of marching openly or ſecretly, 

But my Lords, theſeof Cambridge and Bridgewater,they were 
of the conſpiracy with the villaipes,as appeares in the Parlia- 
ment Roll of the firſt yeare of Richard the ſecond, number the 
one and thirtieth, and two and thirtierh, where the Towns of 
. Cambridge and Bridgewater are expreſly excepted out of the 
generall pardon madeto theVillaines. This being done in Re- 
ference to that defigne of the villaines of altering che Lawes, 
this was that which madeit Treaſon. 

If the defigne went no further then the enforcing obedience 
to theſe paper orders made by himſelfe, It was ſufficient , it was 
to ſubyert one fundamental! part of the Lawes , nay in effet 
the whole Law : what uſe of Law if he might order and deter- 
mine of mens eftates at his own pleaſure ? This was againſt the 
Law notoriouſly declared in /reland. 

- In thecloſeroll inthe Tower, in thefive and tyventieth yeere 
of Ed.x.a Writ went to the Juſtices in Ireland ( that Kinglime 
at that time was governed by Juſtices ) declaring that upon 
petitions they were not to determine an titles berweene party 
and party upon any pretence of profit whatſoever to the King, 

61n the cight aund twentieth yeare of Henry the ſixt,the ſe- 
cond Chapter, Suites in equity, not before the Deputy, but in 
Chancery, Suits at Common Law, not before him, but in Caſes 
of life in the Kings Bench, for title of land 'or goods in the pro- 

r Courts of the Common pleas, or KingsBench. 

This declared in the Inftruftions for rel/and in the latter end 
of King James histime,and by the Proclamation in his Majeſties 
time, my Lord took notice of them, called the Commiſzioners 
garrow-hearted Commilgioners. 

I LLEES B 3 | The 


TheLaw faid,he ſhould not thas proceed iri fubverhon of it ; 
he'Gith,he will , arid will enforce obedience by the Army. This 
1929. much-in reſpec of the end, as ro endevour the overthrow 
of the Statutes 6f Laborers, of victuals, or of CAerron for In- 
cloſures. Here is.2a warre againſt the King in reſp:ct of the end. 

2:In reſpect of the Attions, whethet there becither a leyying 
of war,or an open deed, or both. 

My Lords, there was ah Army in 4re/ard at that time of two 
thouſand horſe and foor, by this Warranc there is a full defigna- 
tion of this whole Army, and an Afſignement of it over ufito 
Sevill for this purpole, The Warrant gives him power from | 
time to time to take as many ſouldicrs, horſe and foot, with an 
Officer , throughout the whole Army, as himſelfe ſhall pleaſe, 
keere is the terrour and awe of the whole Army to enforce obe- 
dience. My Lords, if the Earle had armed twothouſand men, 
horſe and foot, arid formed them into companies to this end, 
yout Lord(hips would have conceived that this had been a war, 
It's as much as in the caſe of Sir 7 homas Talbot who armed 
them in aflemblies. | 

This isthe fame with a breach of truſt added to ic. That Army 
was firſt raiſed and afterwards committed to his truſt fot de- 
tence of thepeople, is now deſtined by him to their defiruction. 
This aſhgnation of the Army by his Warrant under his hand & 
lzale is an open Act. 

'2. My. Lords, heer's not onely an open a&t done;but a leyying 
of war, ſouldicrs both: horſe and foot, with an Officer in-warlike 
manner lefſed 1jpon the fitbject , which killed cheir Carrdl, 
confitmed and walledtheir goods, 

Ob. ©; but five or fixe were che moſt imployed art any time, 
amighty warrc of {tx men, ſcarcea Ryor. wks Thee 

Anf. Y our Lordſhips obſerve a greatdifferonce where 613 ſingle: 
men. goe upon a defigne alone; and when fent from aft Army 
of fix hundred, ail engaged in the ſame ſervice, ſomaty were. 
ſeat as were ſufficient to execute the command ; if upon a _ 
man: fewer, more. upon 2 rich ; if, the fix had -rior. bene: 
able, the whole [Army muſt make at - goed; the: reaſon 
that the Sheriffe alone , or but with. one Bapliffe- to dve 
execution, is, becauſe. he hath' contmand of: the: Law, the 
Kings Writ: and- the. poſſe Convitarme in caſe of Re ty: 
heer's the warraat of the General of an Aamy; hecz's:the poſln: 


EXETEHNTS, . 


< , b - 


(a3) CORe I 10 
exerciess, the power of the Army, utder this awe of the 
whole Army , fix may force more then ſixty without it 
and, alchough never aboye; fix in one place , yet in the ſeve- 
rall parts of the Kingdome at the ſametime might be above I 
fixty ; for ſeſſing of fouldiers was frequent, it wasthe ordi- 
nary courſe for execution of his orders. | 

The Lord Lievtenant of a, County in, England hath Mp 
fo alter the Lawes, and government! any admit the de 
goes not ſo high, heonely declares thus much, that he will or 
rhe frecholds and the eltates of che Inhabitants of the County 
at his owne will and pleaſure, and doth accordingly proceed 
upon paper petitions; foreſceing there will be diſobedience, he 

ants out warrants ynder his hand and feale to the deputy 

ievtenantsand Capraines of the traine bands, that upon refy- 
lallthey ſhall cake ſuch number of the traine bands thorow the 
County with Officers, as they ſhall think good, and lay 
them uyponthe lands and houſes of the refuſers ; Souldiers in” 2 
warlke manner are frequently ſefſed ypon them accordingly. 
YourT.ordſhips doe conceive that this is a levying of Warre 
within the Statute. 

The Caſein queſtion goes further in theſe two reſpeRs. 

1 That itis more againſt the declared Law in 1reland, not 
only 4 gainſt the Common Law, but likewiſe againſt the Sta. 
tute. of the eight and ewentiethyearc of Henry the (ixt; againſt 
the Afts of the Commiſſioners, againſt Proclamations in pur- 
ſuanceofthe Law, againſt that himſelfe took notice of, Narrow 
hearted Commiſhoners, : 4 

2 Inchis that here was an Army, the Souldiers, Souldiers by -I 
profeſſion, Acts of hoſtility from: them of greater Tetror than ) 
from free-holders ofthe fame County, | 

My Lords, I have now done withthefirſt of levying warre. 

z Theſecondis the maghination, the adyifing of a warre; 
Thecaſcinthisreftsupon the warranttoSgmilland the advice'in 
the 2 3/Article. WS 

The! Warrant: ſhewes a reſolution. of employing the old 


«-- br Ireland, tothe oppreſſion: of his Majeſties Subjes 
2nd the Lawes. Tﬀ" i'r 

| To the 2 3 Article, having told his Majeſty thathee was looſed 
andabfolyal from rules of Government, and might | 


peck 


thing which power might admit,he proceeded-furcher in 
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to his Majeſty, in theſe words;' You have an Artiy in Ireland 
you may employ to reduce this Kingdome. 
- My Lords, both being put together,there's a machination, a 
raiſe, an adviſe to levyie warre, and by force to oppreſle and 
deſtroy his Majeſties Subjects. 

Ob;. It hath beene faid, the Statute of 2 5, Eaw. 3. isa penall 
Eaw, and cannot bee taken by equity and conſtruction, 
there muſt be an aRuall warre ; the Stature makes it Treaſon 
to counterfeit the Kings Coyne, the conſpiring the raiſing of 
furnaces is no Treafon, unlefle he doth nummum perentere, 7; 
ally coyne. | 

Anſw. My Lords, this is onely faid, not proved, the Law is 
otherwiſe, 9, of Henry the fixr, fol.47. there adjudged tharthe 
confpiring and ayding to connterfeit eoyne was Treaſon; and 
Fuſtice Sramford fol. ;. & 44. is of epinion, That this, or con- 
fpiring to counterfeit the great Sealeis Treaſon, The Statute is, 
If ay ſhall counterfeit the great Scale, conſpiring to doc it by 
the book, is Treaſon; if a man take the broad Scale frem one 
Patrent, and put ir to another, hereis no counterfeiting, it's 197 
tamount, and therefore Treaſon, as is adjudged in 2. Heyry 4. 


fo. 25. and by the opinion of Stamford. 


If machinarion or plotting a warre be not within thatclauſe 
of the'Statute of levying watre, yet it's within the firſt of 
compaſſing the death of theKing, as that which neceſfarily 
trends to the deſtruction both of the King and of the popes 
apon whoſe ſafety and proteCtion hee is to engage himfelfe : 
That this is Treaſon, hath beene adjugded both after rhe Sta» 
rutes of the firſt of Hermry' the fourth, chapter the tenth, 
andthe firſt of Queene Cary, the firſt chapter, ſo much in- 
NE es the third yeare of King Henry 
the fourth, one Balſhak comming from Londow, found one 
Bernard: ar plough-in the pariſh of Ofley in the Connty of 
Hertford; Bernard asked Balſhall, what news, hee told him the 
newes was, ThatKing Richard the ſecond was alive in Scot= 
land (which was falſe, for hee was then dead) and that by 
Aidſomer next he would come into England; Bernard asked 
him, what was beſt to be done; Balſhall anſwered, get men, 
and. goto King Richard. In Afiobarimas Terme, in the third 
yeare of Henry the fourth, in the Kings Bench, rot. 4- this adviſe 
ofyarre adjudged Treaſon, ', = 


(15) 

In Queene Marier time, Sir Nicholas T brogmortos con- 
Gired Sa Sir Thomas Wat to levie warre” withity "this 
Realme fcr 'alceration in Religion, he joyned, not with him 
in the execution. This Confpiracy alone declared to bee 
Treaſon by the Judges. This was after the Scatnte of the 
firſt of Queene CAary fo much infiſted upon. That Parkamenr 
ended in Ottober, this opinion was delivered - the Exfter- 
Terme after, and” is reported by Juſtice Dyer, fo. 98, It's 
true, Sir 7homas Wyat afterwards did levie warre, Sir 


Nicholas T hrogmertow hee onely conſpired, this adjudged 
Treaſon. 

Storie, in Queene Elizabeths time, practiſed with Forreiners 
to levy warre within the Kingdome, nothing done ;in pur- 
fuance of the practife; The intent without any adhering to 
Encmies of the Queeneor other cauſe, adjudged to bee Trea- 
ſon, and hee executed thereupon. It's truemy Lords, that 
yeare 13. Elizabeth by Act of Parliament, it's made Trea- 
ſon to intend the kevying of warre; this caſe ,was (adjudged 
before the Parliament. The cafe was adjudged in Hz 
Terme, the Parliament began not untill the Jprif follows 
ing ; This my Lords, is a cafe adjudged ir poine, That the 
practifing ro levy warre, though nothing be done in execution 
of it is Treaſon, 

Ob;. It may be objected tha im theſe Cafes, rae conſpiring 
being againk rhe whole Kingdome included the Queene, and 
was 3 compaffing her deftruttion,as wellas of the Kingdomes; 
here the advice was to the King. 

Af. 1. The anſwer is, firlt, that the .warrane was un- 
knownetohis Majeſt y,that was a machination of waire againſt 
the people and Laws, wherein his Majefties perfon was engaged 
for proteGion. 

» That the adyice wasro his Majeſty, aggravates the offence, it 
was an Attempt not only upon the Kingdome , but upon the 
Sacred perfon, and his office too; himlelfe was hyſtes papric, 
hee would have made the Father of irforoo; nothing more un- 
natura}}, more dangerous; To offer the King poylon togrink , 
relling him that it 1s — is 2 compaſsing of his _ 

e 


e:d, 


The «hird 
_ ſelling of a war,ifneither of theſe fingle Acts beTreafon withinthe 


(16) 
Thepoylon was repelled, there was an-antidote within, themalice 
of the giver beyond expreſsion. The perſwading of Forrteiners to 
invade the kingdome holds no proportion with this : Machinati- 
on of warre againſt the Lawes or kingdome is againſt the King, 
they cannot be ſeyered. | 

My Lords, ifno aQtuall warre within the Statute , if the coun- 


Sratute; The Commons in the next place have taken it inte their 
confideration., what the addition of hisother words , Counſells, 
and Actions do operate in the caſe , and have conceived, That 
with this addition all being put togetlier , chat he is brought with- 
intheStatuteof 2 5,Edrard 3. | 

The words of the Scatute are, if any man ſhall compaſſe or 


imagine thedeath ofthe King, the wotds ate not, ifaay man (hall 
ire 


plot or couſult thedeatrof the King, no.my Lords,Wy'go further 
than to ſuch things as are intended immediately,d ind de- 
terminatively againftthe hfeand perſon of the King, they arcof 
a larger extent ; to:compaſſe is to doe by circuit, to conſult or 
praQtice anotherthing directly, which being done , may neceſſa« 

rily produce this effeR:. 
However it be inthe other Treaſons within this Statuce , yet 
in.this by the very wordsthere is roomeleft for conftrucions, for 
neceffary Inferences and Conſequences. 
What hath beene the judgement and practice of former 
times concerning theſe words of compaſing the Kings. death, will 
appeare to your Lordſhips by fomg caſes of atcainders upon thele 

words. : Kb 
One Owens in King James his time in the 13, yeere of his 
raigne at Sandwich in:Kenty; ſpake theſe words, That King 
James being excommunicated by the Pope , may bee killed by 
any man ; which killing is no murther : being asked by thoſe he 
ſpaketo, how he durſt maintaine ſo bloody an aflertion ? he 
anſwered that .the, matter was not ſo haynous as was ſuppoſed ; 
for the King who is the lefler, is concluded by the Pope who is 
the greater ; and as 2 MalefaRor being condemned before a 
Temporall Judge, may bee delivered over to. bee ty 
Q. 


| (17) 
ſo the King Randing convicted by the Popes fentence-of excom- 
munication, may juſtly be flaughtered without fault;- for the 
killing of the King 1s the execution of the Popes ſupreame ſen- 
tence, as the other is the execution of the Law : for this , judge- 
ment of High Treaſon was given againſt him, and execution 
done. 

My Lords, hereis nocleere intent appearing that Owen deſired 
che thing ſhould bee done, only Arguments that it might be done, 
This is a compaſsing, there is a cleere Endeayour to corrupt the 
judgement , to take off the bonds of conſcience, the greateſt ſe- 
curity of the Kings life ; God forbid faith one of beter judge- 
ment than he, Thac I ſhould Rrercl! our my hand againſt the 
Lords annointed , no faith he, the Lord doth not forbid ir, you 
may for theſ&egſons lawfully killthe King. | 

| Hee that denies the Title to the Crown, and plots the meanes 
of ſetting it upon another head, may doethis without any dire& 
or immediatedeſiring the death of himthat then wearesit, yer this 
is Treaſon, as was adjudged in 10. Herry 7. in the caſe of Burzo, 
and in the Dukeof Norfolks caſe. 1 2. Elizabeth. 

Thisis a compaſsing of his death, forthere can nomore betws 
Kings in one Kingdome,than two Suns in theFirmament; hethat 
conceives a title, counts it worth ventring for, though it coſt him 
his life, bechat is in poſſeſhon thinks it as well worth the keeping. 
Tohw Sparhanke in King Ferry the fourths time , meeting 
two men upon the way , amopgſt other talk ſaid , that the 
King was not rightfull King, but the Earle of Afarch, and - 
that the Pope would grant indulgencies to all that would affift 
the Earles title, andthat within *kalfe a yeree there would be 
no Liveries nor Conizances of the King, that the: King had not. 
kept promuſe with the people, but had. layd taxes upon t em. In 
Eaſter Terme in the third ycere of Henry the fourth inthe Kings . 
Bench, Ret. 12. this. adjudged Treaſon, This denying the titte 
with motives though but implycdly of Action againſt ir,adjudged” 
Treaſon, this is a compaſsing ghe Kingsdeath, oo GN: 

How this was.3 compalſsing the Kings: death, is deeltared*in / 
the reaſons of the judgement ; That the words were ſpoken With" 
an intent to, withdraw the affetions of the people from the 
6 % p) Kino 
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King » andeo excite themagajnftthe King , thar inthe end chey 
ms rile up againt him' is wortem & deffiraflionem of the 
King. | 


My Lords, in this Judgement and others which T ſhall cite to 
your Lordſhips , It appeares thar it is a compaſcing the Kings 
death by words , to indeayour to draw the peoples hearts from 
the Kings t0/fer difeord berweenethe King and them, whereby the 

ſhould leave the King, ſhould riſe up againft him to the 
th and deſtruction of the King. 

The caſes that I ſhall circ,prove not onely that this is Treaſon, 
but what is (ufficient evidence to make this good, 

'Upen a Commiſtion:held the x8: yeere of Eadw. 4. in Kent, 

beforc the CAfrrqueſſe of Dorſor and others, an Inditement was 
preferred againſt John' Awater of High-Treafon , in the forme 
before mentioned, ſor words which areentred in the enditement 
{ub bac forma, That he had beene ſervant to the Earle of War- 
wiche , that though he were dead, the Earle of Oxford was alive, 
2nd ſhould have the government of part of the Countrey , That 
Edward whom ya call King of ©»g/land, was a falſe man, and 
had by art and ſubtlety flaine the Earle of /arwicke and the 
Duke of Clarexce his brother, withour any cauſ:, who before had 
beene both of them a:tainred of High-Tteaſon. 

My Lords, this Indizement was returned into the Kings Bench 
in Trouty Tcarme mm the eighteenth yeere of Edward the fourth, 
and in C£e/ier Tearme in therwo and twentieth yecre of Edward 
the fourth he was outlawed 5 by the ſtay of the outlawry 2 {0 long 
it ewes the Judges had welt adviſed before whether it were Trea- 
\O4d OF, Bets LY | 
. A the Gwe Sefgion Themes Heber was inditcd of Treaſon for 
thefe words, T heerbe laſt Parlbament was the moſt' ſimple ang in- 
ſufaters I} axtianent that ever had beers in England. That the King 

46 £0 to-lave in; Kent, becauſe that for the preſent he had not the 
lowe-of the ( tiz2ans of London, nov ſhould he cs it for the fone: 
T hat if the Biſhop of Bath and. Wels were dead, the Arch op " 
Canerbysyi, being Cardinall'of Bngland', would immediately loſe. 
hig. heads T his indreement was returned w - the Kings Bench. in 
Exinity Teamme in; the eighteenth yeete © Edvard the fourth. 
| ; Afterwards 
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Afterwards there came- a Privy Seale to the Judges to reſpit the 
proceedings , which gs it ſhould feeme was to the iment the 
Judges might adviſe of the Caſe, for afterwards he is outlawed of 
igh-Trealon upon this indirement. : 

Theſe words were thought ſufficient evidence to prove theſe 

ſeverall Inditemems , That they were ſpoken to withdraw the 
les affe&ion from the Kiag , toexcive them againſt him , to 
cauſe rifings againſt him by the people, #s mortem & dle/irmitionens 
of the King. | 

Your Lordſhips are pleaſed to confider that in all theſe Caſes, 
the Treaſon was for words onely , words by private perſons, and 
in a more private manner, but once ſpoken and no more, onely. 
amonglt the people, taexcice themagainſtrhe King, 

My Lords, hereare words,Counſels more than words,and aQti- 
ons to0,Not one] y todiſ-affeRt the prople tothe King,butthe King 
likewiſe towards the people ; not once but often, not in private, 
but in places molt publique , not by a private ; but by a 
Counſellor of State, a Lord Liemenant, a Lord Prefident,'a Lord - 
Deputy of /reland. > | | BUEN 

1 To his Majeſty, That the Parliament had denied to faply 
him; a flander upon all che Commons of England in theif atfe- 
Qionstothe Kingand Kingdome,in refufing to yeeld timely fup- 
ply for the necelsiries of King and Kingdome. . - 

'2 From thence, T hat the King was looſe and abſolved from vutvr 
of goverment, and was to doe every thing that power wowld admit. 
My Lords, more cannot be faid, they cannoe be aggraymed, 
whatevzr I {houtd fay would beindiminution.. 

3 Thence,You have an Army tmdreland you 119 imploy to reduce 
this Kingdome. $4443 77 H 15330 211 

T ocounſells King nar to-love liisprople, is very wn neural; 3e 
goes higher, to lace thern, to malice then in his het 3 che-Mighe 
eſt expreſsions of malice, to deſtroy them by warrer Thee evates-- 
they were cafb upon his Mafefty,chey ware blownexhey cond ror 


kindlein that breft. TRI | 
Thence, my Lordz, having deme-chemmeſttecrive "how 
gvesroche poapler AD 7a rhe Coontry!bei for - 
| attice; & rhe opey Affizes y_ Bencl:, ke ets rhens Gabon: 
vt. of, 
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of the Juſtices of the Peace, that they were all for Law, nothing 
but Law , but they ſhould find that the Kings little finger ſhould be 
heavier than the loines of the Law. 

They ſhall find, my Lords}, who ſpeakes this to the people, a 
Privie Counſellour; this muſt becither to traduce his Majeſty to 
the people as ſpoken from him, or from himſelfe, who was Lord 
Lieutenant of the County and Prefident , intruſted with the for- 
ces and Juſtice of thoſe patts, that he would imploy both this 
way ; add, my Lords, to his words there the exerciſing of an ar- 
bitrary and yaſt Juriſdition before he had ſo much as InftruRi- 
ons or colour of warrant. | 

Thence we carry him into /re/ard, there be repreſented by his 
placetheſacredperſonof his Majclty. 

x There at Dabh», the principall City of that Kingdome, 
whither the Subjets of that Countrey came for Juſtice, in an 
Aſſembly of Peeres and others of greateſt ranke , upon oc- 
cafion of a ſpeech of the Recorder of that City touching their 
Franchiſes and Legall Rights, he tcls them, that [reland wes 
Ps _— Nation, and that the King might doe with thews what he 

ed. b 

pe 2 Not long after, in the Parliament xo. Car. in the Chaire 
of State, in full Parliament, againe, That they were & con- 
quered Nation, and that they wereto expett Lawes as from a Con- 
qnerony ; before , T he King might doe with them what he would ; 
now, They were to expett it , that he would put this power of a 
Congueronr inexecution. The Circumſtances are yery conſiderable, 
in full Parliament, from himſelfein Catheara, to the repreſenta- 
tive body ef the whole Kingdome, 

The occaſion adds much, when they defire the beneht of the 
Lawes, and that their Cauſes and Suites might be determined 

according to Law, and not by himfelfe,at his will andplcaſure up- 


on paper Petitions, 

- 3 Uponlike occaſion of prefsing the Lawes and Statutes, That 
hee would make an A# of Comnſell board in. that. Kingdome as 
binding ar ;an «Att of Parliament. ': . TTHes 
chis-words-good by: his ations; afſumtd- and 

eſſe] uriſdiction oyer the lives 
perſons, 


boundlefle and lawl 
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rſons,and eftates of his Majeſties SubjeRts, procured judgement 
fdeath againſt a Peere of that Realme, commanded another to 
be 0 this was accordingly executed, both in times of high 
Peace, without any proceſſeor colourof Law. 

5- By forcefor a long timehe ſciſedthe yarne and flax of the 
SubjeRs, rotheRarving andundoing of many thouſands, beſides 
the Tobacco bulinefſe, and many Monopolics and unlawfull 
Taxes, forced a new Oath not to diſpute his Mayeſtiesroyallcom- 
mands,determined menseftates at his owne will and pleaſureupon 
paper Petitions to himſelfe, forced Obedience to theſe, nor onely 

y Fines and Impriſonment, but likewiſe by the Army, ſeſled 
Souldiers upon the refulers in a hoſtile manner. 
6. Wazan [ncendiary of the warre betweene the two King- 
domes of England and Scotland. 

My Lords, we ſhall leave it to your Lordfhips py. 
whether theſe words, Counſells, and Actions weuld not have 
beene a ſufficient Evidenceto have proved an Inditement drawne 
up againſt him, as thoſe before mentioned, and many others, are; 
That they were fpoken and done to the intent ro withdraw the | 
Kings heart from 'the people, and che affcRions of the people 
from the King,that they might leave the King, and afterwards 
riſeup againk him tothe deftruion of the King ; if fo, here is a 
eompaſſing of the Kings death within the wordsof the Statute of 
thefive and twentieth yeare of Edward the third, and that war- 
ranted by many former, judgements, 


My Lords, Ihave now done with the three Treaſons within the The ſourth, 
Statute of the five and twentieth of Edward thethird. Iproceed 57” al 


ro the fourth upon the Statute of the cightcenth yeare of Hemr; 
che fixr, Chapter thethird in Ireland ; ſhall make bold toread 
the words toyour Lordſhips, LT 5 
T hat no Lord,nor any. other of what condition ſoever he be, fhall 
bring orlead hoblers, kerves, or hooded men, nor any other 3 
nor horſes to lieon horſebackgy upon the Kings Subjetts with- 
ont their good wills andco ot their owne coſts and Withont 
hutt doing tothe Commons, and if any fo doe bt ſhall be judged as: 
Traitor, pet | TH 
1- The Argument that hath been made concerning the aſk | 
That: 


Head. 


(23) 
- Thar itiextends not to the =. tap therefore not to him, 
weighs nothing with your Lordthips, Rex now habet in regue 
parem, from the greatneile of his office to argue himſelfe into 
the ſame impoſſibility with his ſacred Majelly of being uncapa- 
ble of High-Treafon, it's an Offence, no reaſon ; The words in 
the Statute, No Lord nor any ther of what condition ſocver he be, 
includes every Subject. | 

In ' Trinity Terme it the three and thirtieth yeare of Henry 
che eigheh, in the Kings Bench, Leoward Lord Gray, having im- 
mediacely before been Lord Deputy of [reland, fs attainted of 
High-Treaſon, and judgement rom againft him for letting 
divers Rebels out of the Caltleof Dablin, and diſcharging Iriſh 
hoftages and pledgesthar had been given for ſecuring the Peace, 
for not puniſhing one that ſaid the King was an Heretique, I 
havereadthe whole Record, ther's not onething hid to his charge 
but was done by him as Lord Leivctenant : Hee had the ſame 
Plea: with my Lord of Strafford, That theſethings were no ad. 
hering to che Kings Enemies, but were done for reaſons of State, 
That he was not within thoſe words of the Statute] of the five 
and twencictl yeare of Edvard the third, himſelfe being Lord 
Lievtenant there, they coſt his life. 
06j.2.1t hathbeenſaid, That the Souldiers,ſeffed uponthe SubjeRs 
by bi, 'were nor ſuch perſons as are intended” by that Statue, 
Hoblers Kerves and hooded men, theſe raſeallpeople. Zn 

eAnſw, My Lords, they werethe names givenco the Souldia- 
ry of thoſe times, Hoblers horſemen, the other the foot, but the 
words ofthe —— further, Nor any other people, nenther 
horſe nor foot, his Lordſhip ſefſed upon them both horſe and foot. 

Objett.3. TheStatute extends only torhem thar leadeor bring, 
Savill led them, my Lord onely gave the warrant. 

Arſ#. Tothat I fhallfay onely thus, p/xr peceat amthor quan 
alter, by the rule of | aw, agentes & conſemtientes pari pleſtuntur 
pens, if conſent, much more a commaud to doc ir, makes the 
commender a - Traitor. If there bee any Treafon within 
this. Statute, my Lord of Srrafford is guilty. pot 

Ithath been therefore ſaid, That this Statute like Goliah's (word 
hath been wrapt up in a clothand laid behind the doore, that it 
hath neyer been putin execution. 


Anſw. 
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 eAnſw. My Lotds, ifthe C ane ro vi i 
tified your Lordſhips that upon ſearchaf the } 


- 


.the 
rdthe Chen 
and ofthic tenth-yeercof Henry the ſeventh, the two and zwentieth . = 
Chapter , becauſe by theſe two Satutes, the Engliſh. Statutes are 
brought into {relavd.. $09 fitted 

TheArgumetit;( if I miſtook jt not, ), Rood thus ; Tha theSta- 
ruteof the firſt of Hem the fourth, the 1 9, Chapter, faith, thatin 
no time to-coime,, Treaſon ſhall be adjuged otherwiſe, then 8s 
ordained by the Statuteof the 25. yeere of Edward thethird ; Th: 
che Treaſon mentioned inthe 18 yeerc of Henry the fixth inthe 
Irifh 'Satute-is not; contained in the Statute of the. 2.5 hos 
Edvard the 3. and therefore being contrary to the ſtature, of the 
firſt of Hexry the fourth , it muſt needs be void. bk a as 
My Lords, the difference. of the times wherein.the Ratute of the 
firſt yeere of Henry the fourth, and that of the 3 By$ER Os Herrthe 
'3 fat of 


fixth were made, cleare the Point, as is humbly concety 
Henry the fixth was madefourty yeeresafterthe otber. 
The ftature of the eighth yecre of Edwerd the fourth, and the 


yecre of Henry the fourth made fou 
or-make void the Ratuteof the 18. Hom 
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Swafordr advantages bur why the Law ſhould be.fo , your Lord- 
Hips: | Maveaweh) heanten affirmation of it Fea” ag 

- But ſoi6touch was given,char this flarure of cbereath yeerof HF. 
the fventh;ir} words makes all the Irifh fiarmes void , which are 
contrary to rhe Engliſh.” The Anſwer cothis, is a deniall thar there 
are ot wy, in the ſtature : This (tarure declares; thar the 
Engliſh Ratotes (rall beeffefAualt and confirmed in freland,, and 
rhar al fiacutes, before time; madeto the contrary thall berevoked : 
this repeiles onicly rhe Iriſh Ratutes of the tcnth yeere of Hey the 
fourth, and thenine and rwentieth ycete of Hoxyythe fixth, which fay 
that the Engliſh arutes ſhall not be in force in Iohned, unlciſe par 
—_— received inParliamentyIt makes ald the Iriſh fates void, 
' which fay'that che Engliſh Rarutes ſhall not bein forcethere. !- 

Tei$uftrall when a Statute faith, that ſuch a thing tha]t be:done 
efnotdone, to adde further that all tatures ro the: contrary ſhalt be 
none: -2- ©7455 py 21 HH b24orn9nt notegt” : 

NoTHkeli-hoodthat this Ratute intended: ro rake arvay any fla 
mtcof Freafon ; When bur in tlie Chapter next before this, Murder 
there is made Treaſon, as if donewpon the KingsPerfon. © 

That this ftarure of che &jghteenth yeer of Henry the ſixth remains 
oft foot'and not refica led,either by the Statute of the eighth yeere of 
Edvard the foutth, er thisof the tenth yeere of Hemry the teventh, 
appeares exprefſely by ewoſevera}H Ads of Parlament,made at the 
fame Parliament of cheretth yeere 6f Hemrythe ſeventh. 

By an Att of Parliament in HT. the fixch's time, in /teland, it was. 
made Treaſon for any man to procure a privie Seale, or any other 
Command wharſocver, for apprehending any petfon in /*eland for 
 Freafon done without that Kingdome,, and to pur ary fuch Com- 
. mand inexecution; Divets kad been) atrainced of Freaſon for exe- 
citing ſuch Commands: Heereis a Treaſon ſammadeby Attof 'Par- 
lament in Henry the ſixth's time : In rhethirdC haptcr of: chis Par- 
liament of the renth of Hevry tlic fevemb, an A& is paſſed for no 
ether end,thenrorepeale this ftarnce of Henry the fixets, of Treafon, 

If this ftatutc of Henry the frxth of Treafon, had been formerly 
repeated by he Ratute of 8: Edward. 4. or then by the two and 
eientierh Chaprer of this Parliament of x0. Henry 7. by bringing- 
. inthe Englhk fatores; the Laws takers were mucty infiiken , how” 
remake 2 patricutar Aﬀtof Parkizment torepeale it,it being hkowile 
@uarerbitble in A nwas, Eo | 
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In the cighth Chapter of this Parliament, of the 


the ſeventh ; It is enacted , That the fanites of Kilkyiay'anid 
whereof this ef 


-other ſtatmes made in/relaxd[rwo onely of t 
the eighteenth of Henry the fixth is none-) for the Conitywn-weale 


ſhall beenquired off and executed. My Lordof Ser afford faich,cthar 


the eighteenth} yerre of Heyy the [ixth;the AR ef Parliament 'ij14 
the amerime fairhno; it faith that all the Irth Ritiites/ | 
ewo, whereof this is none, ſhall ſtillbe in force. DMA a8 


Objeft, Oh! But how evet it wisin to. F:5, yet rappe <4 
Judgement in Parliament irewards, Tae neeFiN - 
teenth yeere of Henry tie ſixth 18 Tepealed , "ard th Ph Gn = 
liament of the eleventh yrere of -Qiiretic ErEab#þ; thi 
Chapter , That by this Parliament it 1s ended, *hat rf aory han volts 
ont licenſe From the Lord Depmie, lay any Soldiers won the Konys 
Smbjetts,if he be a Peereof the Rextme, he ſhall forfeit oye hundred 
. pownds,of under the degree of a Peere, 100 matkes, This Ratite,as 
is alleadged, declares the penalty of laying Sotldiers upon the Styb- 
jeQs, to bee onely a hundred pounds ; and therefore its not Treafon. 
eAnſwer, My Lords, if the offence for which this petialty of; 
hundred pounds, is laid upon the offender , be for layin | 
or leading rhent t6 Hocary as offenfivebr "Hirai ge 
| people, The Argument hath ſome force ; but that the offence is 
for laying Souldiers upon the "true SubjeRts, thit this is natthe 
offence incended intheftatute, will appeare to your Lordihips,” Ex 
abſurto, fromthe wordsof it ON nf 
The words are, Thar if avy may ſhall affembl# tht people of the 
(eunty together to conclude of peace,or warre; or ſhall carry rey people 
to doe any Alts offenſive or invaſive, then he lg forfelt ons hnndred 
ponds ; If concluding of watre ahd Extrying the to Ats 
inyafive, be againſt the Kings SubfeRts , this is Dh fon withiti 
che words of the ftatute of the five and reventier | yeere of. Edward 
the third : For if any Subje& ſhall atlemble the people #hd,con- 


the bringing in of che Engliſh (atutes ; hath repenled <><is ar ne | 


clude a warre, and accordingly ſhall lead thetn ro invadethe Sub. - 


jeR, this isa levying of warre within the word of that Rature; and 


then the ftatutes of the five and twentieth yeereof Edward the thitd, 


the firſt of Hegry the fourth, andthefirt of Qoeene Mary, whi 


the Earleof Srrafferd in his Anſwer defiresto be tryad by,are as well 
repealed in this point, as theſtarute of the cighreenchyeere of _ | 
D 6 
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- *the fixth,, he might then without feare of Treaſon havedone what 
he pleaſed withrhe Iriſh Army; for all the Ratutes of levying war,by 
| _ ___ of the eleventh yeer of Queene Elizabeth were taken out 

| way. | 

...-Jn Ireland a Subje& gathers forces, concludes a warre againft the 
' Kings people, aRually invadesthem ; bloodſhed, burning-of houſes, 
| edations enfue ; two of thoſe, that is , murder; and: burning of 
houſerare Treaſon, and there the other felony ; by this conftruſtion 
the puniſhment of Treaſon and felony'is turned onely into a fineof 
once hundred pounds; from lofle of life, lands,and all his gaods,onely 
to loſſe of part of his goods. 

2 .,The third abſurdity; a warre is concluded, three ſeyerall In- 
rod 
ma 


are made upon the SubjeR ; in the firſt, a hundred pound dam- 
| : in theſecond,five thouſand pounds dammage;in.the third,ten 
thouſands pound dammage is doneto the Subjects ; the penalty for 
the laſt inrode is no mere than for the firſt , onely one hundred 
nds. This Ratute by this conſtruRion tells any man liow to ger 

is liviog withourt long labour. 

Twoparts of the hundred pounds is given tothe King, a third part 
ia Rormer ; here's no dammageto the Subjetchat.is- robbed and 
—- + = of s, the Statute.will free.it ſelfeand the makers of. it from 
theſe abſurdirics. 

The. meaningof this Ratute is, That if any Caprtaine ſhall of his aws 
head:conelude of peace or war, again# the Kings Enimics or Rebels, or 
ſhall upon his owne head invade them, without warrant from the 
King, or the Lord Deputic of Ireland, that then he ſhall forfeit an 
kundred pounds. 

"The offence is not for laying of Souldiers upon the Kings people, 
but makigggef warre. againſt the. Iriſh Rebells without, warrant : 
the offene@# not in the matter, bur in the manner, for doing a thing 
lawfull, but without miſhion. | | 

1. This will appeare by the generall ſcope of thetatute , allthe 
parts being put together. - 

2. By particularclauſes jn the.Staturte. 

3 Bythe Condition of that Kingdome at the time. of the ma- 

King of thatfature.. 
Forthe firſt, T he preamble recites that in time of Declination of 
 Juſticeunder pretext of defending the Countrey and themſelyes, di- 
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| (27) 
vers great men arfogated to themſelves Regall authority under'the 
names of Capraines, thatthey acquired to themſelves that govern- 
ment which belonged rothe Crown. forpreventingthis ItsenaRed, 
that no man dwelling within the Shire grounds, ſhall chenceforrh: 
afſume or take upon himſelfe. the authority or name of a captaina 
within thoſe Shire grounds, without Letters Pattents from the 
Crowne , nor ſhall under colour of his captaine-ſhip make any 
demand of the people of anyexaction, nor as a captaineafſemble 
the people of the ſhire grounds ; nor as a captaine ſhall lead thoſe 

ple to doc ww o_ offenſive « — _ NICs 
der the great Scale of Expland;or of the Lord Deputy,upon penalty 
that if day thing-contrary to that aR, then the Offender ſhall 
forfeit an hundred pounds. | 

My Lords, the Rebels had been out, the courts of juſtice 
ſcarce fate for defence of the countrey, diverſe uſurped the place 
of Capraines, concluded of warre againſt the Rebels and inva« 
ded them without warrant ; invading the Rebels without'authori- 
ty isthe crime. 

2. This appeares further by the particularclauſes in the ſtatute; 
None fhaltexerciſe any captaine-ſhip within thefhire grounds, nor 
aſſemble the men of the ſhire grounds ro conclude of warre, or 
lead them toany invaſion, 1 

That that had anciently beene fo continued to this time, that 
is, the Iriſh and. the Eg/;ſh 'pale , they within - the ſhire grounds 
were within the Exgliſh pale, and ad fidem & legem eAnviie ; the 
Iriſh that: were without ghe pale were cnimies alwayes cither-in 
open at of hoſtility or upon leagues, and hoſtages given for ſecu- 
ring: the peace. And therefore as here in England , we had our 
marches upon the. frontiers in Scotland and Wales, fo 'were their 
Marches betweene the Exgliſh'and Iriſh pale, where the inhabi- 
tants held their Lands by this tenure to defend the Countrey-a». 
oainft the Iriſh, as appeares in the cloſe Rols of the Tower in the 
rwentieth yeere of Edward the third, mmembrana 1 5, on the back- 
ſide; and in ain Iriſh Parliament held the a2. yeere of Edward. 
the 3. Its declared , that the Engliſh pale was almoſt deſtroyed 
by the Iriſh enimies , and that there was no way to prevent-the- 
danger, but onely that the owners reſide upon-their Lands for de- 
fence, and that abſence ſhould bee a forfeiture, This a& of Par» 
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liamem ia @ grett counſel! here was affirmed, as appeares inthe 
cloſe Roll, the,z2,.yeereof Edward thethitd, wembre. 20: dorke. 
Afterwards. as appearegin the-Statnte of the:38; yeere of Hene 
ry the 6. in Jreland, this hoſtility: continued berweene «tbe Eug- 
| liſh, marches and the. Iriſh enemics, who by. reaſon there was 
nodifference betweene the Engliſh marches andthem,intheir ap- 
parell, did daily-not being knowne ro the Engliſh , deftzoy the 
Engliſh within the pale, Therefore its enacted , that every Exglyb- 
mas ſhall ſhave the haire of his wpper tip, for diſtinition ſake. This 
boſtility continued , till the xo. yeere of Herrythe 7.as appearcs 
by che Statute of the tenth of Hewry'the 7. the 175, Chapter ; 
aud ſo. ſucceſively downeward, till the making of this very {tature 
of the 11. yeere of Queene Elizabeth, as appeares fully in the ninth 
chapter. t 
© = immediately before, and at the time of the making of 
this ſtatute, there was not onely enmity berweene thoſe of the 
Shire ,grounds;- that js , the Engliſh and- Iriſh pale; bur open 
Warre and Acts of hoſtility , as appeares by Hiſtory of nd lefle 
authority , thea that Ratute-it ſelfe. For in the firft Chapter of 
this atute-is the Attainder of Shane O Neale, who bad made 
open Warte, was flaine in open Warre, It's theredeclared,chat he 
had gotten by force all the North of [relard,for an hundred and 
 ewenty miles in length, and above 2 100. in breadth; that hee 
had-maſiered diyers places within the Emghſbpale. Whenthe flame 
of this warre. by his death immediately before this ſtature was 
ſpent, yetthe fire-brands were not allquenched ; forthe rebellion 
was continued by John Fitz, Gerard calied the white Knight, and 
Thomas Queverford : This appeares by 'the Statute of the 12. yeere 
of Queene Elizabeth in [reland , but two yeeres after this of the 
eleventh yeere of Queene Elizabeth, where they are attainced of 
high treaſon, tor levying Warrethis cleaventh yeere, wherein this 
Statute was made. | | 
So that my Lords, immediately before , and at che time of 
the making of this Statute, there being Warre berweene thoſe 
of the Shire grounds mentioned- in this ttature, and the Iriſh, the 
concluding of Warre,am! Acts offtenfive aud invalive there men- 
tioned, can bee intended againſt no others, but the Iriſh ene- 


; m1iecs. 


Againe 


£29) 
Againe the words of che ftature'are; no capraine ſhall af- 
ſrtble" rhe people' of the Shire-grounds: ro contclade of peace 
or Witte : Is it to bee preſumed that” rhofe' of the Shire 

nds” will conchide* of Warre againft themſelves ? nor 
Sh the Ratute ſhalt carry thofe of the Shire' grounds to 
doe any. Acts invaſive ; by the conſiruftion which is' made 
on' the ojhier fide, chey thrift he carried ro fight againft them- 
Ives. SOVTILT elif; w uo 

Laftly the wotds are; As captaine, none ſhall aſſume the 
axme'or authority of a capraine, or as a 4 -T ſhall ga- 
rher rhe people tagether', or as a captaine lead them. The 
offchee' is "tor. Th the "marter,, bur int the manner : "If the 
1 offenſive were againft rhe Kings good Subjeas, thoſe 
char went under command were puniſhable, as well as the 
Cornimanders ; bur in reſpe&t ,” the Soultdicrs knew the 
| ſervice to bee good..in it telfe being gant, the enemies, 

{he thar it" was not for them to'difpare_rhe (authoricy of 
cheir commanders, the petalty of 4 160. pounds is laid 
onely pon him , that as Capraine ſhall afſume this power 
without warrant: The people commanded are pog within the 
$Aiite, nf | 9; 

MyTLerds; the lI6gicke whereupan this argument hath been 
framed fatids rhus ; Becauſe the fatute of the eleventh yeere 
of Queene Elizabeth inflits a- penalty of a 1@6. pound, and 
no more upon any. man, that as a captaine without war- 
rant, and upon his owne head; ſhall conclude of , ' or "make 
Watte igainlt rhe Kings encirjes zcherefore the Natute of the: 
18. yeere cf Henry the (ivth is repealed , which makes ir 
Treafon to lay ſouldiers upon, of to Teyic war againſt"the Kings 


Opens Lords,obſervariorn tath been inade pon other wards 
of this ſtatute, thar is, that withaur licenceof the Depury, theſe 
chings cannot be done : This ſhewes, that. the Depucy is within 
none of ec ſtarures; © ooo 

My Lords, thif'AtgiitientRands kpon the fame reafon. with. 
the former, becauſe hee baththe ordering of. phe Army of Ire-. 
tard for the defencetfihe peoplt;and may give warram tothe 
Officers of the Arttiy,upon eminent occaſions of inyaſion,to: 
refilt: 
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refit or- proſecute the, enimy , becauſe of the dahger that 
elſe might enſue forthwith by Raying for a warrant, from 
his Majeſty out of England ; Therefore it is no Treaſon in 
the Deputy .to inmpyoy he Army in Trelend, whenſoeyer. hee 
pleaſeth,for the ſubyerfion of the Kings goed people,and of the 
Lawes. 1 | - Es | 

My Lords, the ſtatute of the tenth yeere of Henry , the (e- 
venth the 17. Chapter touched upon for this pe cleares 
the buſineſſe in- both. points ; for there it is declared', that 
none ought to make warre upon the Irith rebels and enimies, 
without warrant from the Lieutenant , the forfeiture, a, 108 
pounds as here the ſtatute js the ſame. withrhis , and might as 
well have beene cited for repealing the ſtatute of the-cighteench 
yeere of Henry the 6. as this of the 11. yeerc of Queene El1z.4- 
beth : but if this had been infiſted upon, it would have expoun- 
ded the other two cleare againſt him. , _ FOES 

Objett. My Bords,it hath been further faid, alrhough the Ra- 
eute be in force, and there. be a Treaſon within it, yetthe Par- 
liament hath no juriſdiction ; the Treaſons are-committed in 
Ireland,cherefore not triable here. 
| Anſw. My Lords, Sir John Perrot his predeceſſors in the 24. 
yeere of Queene Elizabeth was tried in the Kings bench for 
Treaſon done in Ireland, when he was Deputy ; ke in.the 
33 zecte of Queene Elizabeth judged heere for Treaſon done 
Irelang. 

Objef. Butit will be ſaid, theſe trials were after the ſtatute 
of the 34. yeereof Henry theeight, which enacts, that treaſous 
beyond.ſea -; fu tried in England. 

Anſw. My Lords, his predeceſſor my Lord Gray was tried 
and adjudged here in the Kings bench , that was in Trinity 
terme in the 2 3. yeere of Henry the cighth; this was before the 
making of thar ſtatute. : 5p | 

Objett. To this againe will be ſaid, that it was for, Trea- 
ſon by the Lawes and ſtatutes of Egland; bur this is not for 
any thing,that's Treaſon by the Law of England, but by an Iriſh 
Katute., _ po io5 | 

| Sothatthequeſtionis onely,whether your Lord(hips in Par- 
lament here haye cogniſance of an offence made treaſon by an 
| | b Iriſh 
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Iriſh Ratute in the ordinary way of judicature without bill, 
foro is the preſent queſtion. 

For the clearing of this, I ſhall propound two things to 
your Lordfhips conſideration: 

x- Whether the rule for expounding the Iriſh Statutes 
and cuſtomes bee one, and the ſame in England, as in 
Ireland. | | 

2. That being admicted, whether the Parliaments in Eg- 
land have cognizance or juriſdiction of things there done 
- reſpe& of the place, becauſe the Kings writ runnes not 
racre. 

For the firſt , if in reſpe& of the place , the Parliament 
here hath —_—_— there ; And ſecondly, if the rules for 
expounding the Jriſh Ratutes and Cuftomes bee the ſame 
here as there , this exception as Ihumbly conceive , muſt fall 
2way: 

I England there is the common law, the ſtatutes, the 
acts of Parliament, and cuſtomes peculiar to certaine 
places, differing from the common Law ; if any queſtion 
ariſe concerning either a cuſtome or an a& of Parliament, 
the common Law of Exglard , the firſt, the primitive 
and the generall Law, that's the rule and expoſitour of 
of them and of their ſeverall extents; tis ſo here, it iso 
in Ireland; the common Law of Engiand 'is/ the common 
Lay of Ireland likewiſe ; the fame here and there in all the 
parts of it+ | 

It was introduced into Ireland by King Tohr , and after= 
wards by King Heyry the third by a&t of Parliament held 
in Englard,ns ”_—_ by the patent Rolls of the -30 yeere 
of King Henry the third , the firſt wembrana. The words 
are, Onia pro communi utilitate terre Hibernie , & unitate 
rerrarum Regis , Rex wilt, © de commenns confilis Regis pro- 
viſum off , quod onnes leges & conſuetudines que in regus 
eMAnglie tenentur , in Hibernia tentantar., '& cadems terrs 
eifdem legibus ſubjaceat , ©: per caſdem regatur, ſicur Domi- 
»us Johannes Rex cum ultimo efſet is Hibermia , fdtuit ,,& 
fieri mandavie. Quia, &c. Kex wilt quod emmia brevia de 
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communi Jure qua Surrunt in eAnuglias fmoliter emrant in 
Hibernia ſub novo ſigillo Regis , nandatum eff: Archiepiſcopy, 
&c. quod pro pace & tranguillitate ejuſdem terre, per eaſden 
leges eos regi & -< pe" 0 ines: & eat in omuibus ſequantur, 
In cujut, &c.' Tefte Kege, apud Woodfteck_, devimo nons die 
Septembris. | 

Here's an union of both Kingdomes, and that by a&t of 
Parliament, and the ſatne- Lawes to be uſed heere as there, ix 
emmibumy. © | 

My Lords, That nothing might be. left here for an ex. 
ception, that is, that in treaſons , felonies, and other. capj- 
$21] offences concerning life, the Iriſh layes ate not the fame 
25 hete. Therefore itisenaRed ina Parliamenc held in Eng- 
land in the 14. yeere of Edward the ſecond: (it is not in 
print neither, but is in the Parliament booke ) That the Lawes 
ooncerning life and member ſhall bethe ſame in Ireland, as in 
England- 15, branch a1] 

-- And that no exception might yet remaine, in a Parlia- 
ment held in England,the fifth yeereof Edvard the third, It 
is enacted : quod una & eadem Lex frat tam Hibernicis,quam 
Anglicis. This a&t is enrolled in the Patent rells of thefifth 
yecreof Ed.the 3opart. tomerwbr, 2:5. : | . 

| The Iriſh therefore receiving their Lawes from hence, 
they ſend: their Students at Law. to:the Innes pf Courts 
in England, wherethey receiye their degree; and of them, 
and of thecommon Lawyers ef this kingdome,are the Judges 
Inade. | 1 an 1 > 
The: petitiphs have been many from Ireland, to fepd from 
hence ſome Judges more learned in. the, Lawes\uhen. thofe 
they had there... {| 1-97 22 endl bo 

It hath been frequent in- caſes of difficulty there, to ſend 
ſore times to-the Parliament here , ſometimes to the King 
by advice from the Judges here, to ſend them. geſolutigne of 
their doubts: Amengt:many TI} citeyons;Lordſhips onely 
one, becauſe itisin a caſeof treaſon upon an-Iriſh Rayuze;and 
thereforefull ts this point, '- ++ TIT ef 

By a Statute there made inthe fifth yeere, of Edward the 
fourth, there is proyiſion made for ſach , as uponluggeftions 


arc 
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are committed to priſon for Treaſon, that the 
ted, if. he-Gan-procure 24: Compunen hail be: 
Jet out of priſon. vl 

Two Citizensof Dxbliz. were by a grand Tu le 
to haye commiteed Treaſon; The! aired ths? beneie _ 
this ſtatute, that they might be let our of priſon upon ten» 
der of their Compurgators. The words of the Statute-of 
the' 5. yeere of £4.che fourth in Ireland being obſcure, the 
Judges there not being fatisfied what to doe, ſent the caſe 
over to: the Queene deſired the opinion: of the Judges heres 
which was done accordingly : The Judges bete ſent over 
theiropinion,which Ihaveout ofthe Book of Jultice Ander- 
ſon, one of the Judges conſulted withall. The Judges here de- 
livered'opinionupon an Iriſh Statute in caſe of Treaſon, 

. If « beobjeRed, Thar inthis caſe the Judges here did not 
judge upon theparty;theiropinions were only adinformandan 
conſcientian of. - By in Ireland; that the judgement be- 
longed tothe Judges there. 

My Lords, with fubmifſion, this and che other Authori- 
ties prove that for which they were cited ; tha is, That 
no abſurdity, no failer of juſtice would enſue, if. this 
oreat Judicatory ſhould judge of Treaſon- ſo made-by an 
Iriſh Statute, _ | 

The" common Law , the rule of judging upon...an Iriſh 
Statute, the Pleas. of the Crowne for things of life” and 
death, are the ſame here and there. This js all. that hath yer 
becne offereds i- j/!1ti ©: 0 bling oo ont et gate rien Lo 

. - For the ſecond. point, That Englang bath. no power of Ju- 
dicature for things done in Ireland; My Lords, theconflanc 
praRice of ages proves thecontrary.. >, ., 

Writs of, exrour in Pleas of the SAR well. as in 
civil; cauſes have in, #{Pogselpo been broyghx here, 
even the; ipfeiour., Counts Fi myaDer | 4 UpOR. 
judgements given in the courts of Ireland : Thepradice i 
fo oquent, and ſa yell knownz as that] ſhall gite.ribps © 
chem. 46 your Lordſhips:: no prefiders, will (1 belecye.). bee 
produced. to. your: Lond{hifis', thak, ever. the, caſe was xe- 
manded- back againe into Iretang ,/. begaule the-queſjiqn 
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roſe upon/at1 Triſh Statute, of cuſtome- 1107. 

ObjeR. But -it.will bee aid, That writs of errour are 
onely upon a failex of juſtice in Ireland ; and that 
fuits cannot originally bee commenced here for things 
done in Ireland , becauſe the Kings writ runs not in-Ire- 
land. 1 then 

eAnſw. This might be a good plea inthe Kings Bench,and 
inferiour Courtsat Weſtminſter Hall ; the quettion is, whe- 
ther it bee ſo in Parliament, The Kings writ runs not 
within the County Palatine of Cheſter and Durham , nor 
within the five Porrs; neither did it in Wales before the 
union in Herry the eighth's time ; after the Lawes of England 
were- brought into Wales in King Edward the firſt's time, 
ſuits were notoriginally commenced in Weſtminſter Hall,for 
things done in them, yet this never excluded the Parliament : 
fuits for life, lands, and goods within thoſe juriſdidtions are 
determinable in Paaliament, as well as in any-other parts of 
the Realme, 

Trelard, as appeares by the ſtatute of the thirtieth yeere of 
Herry the third, before mentioned, is-uniced to the Crowne 
of Pngland. * 

By the Statute of the eight and twenty yeere of-Henry the 
ſixth in Jrelard, it is declared in theſe words ; That Ireland 
is the proper Dominion of England, andunired to the-Crown 
of England, which Crowne-of England is of it- felfe, and 
by it felf, fully;wholly,and entirely endowed with atl:-power 
and authority ſufficient to yeeld to the ſubjeRs of the fame- 
full and- plenary remedy, in all debates and ſuirs whatſo- 
4, © : $44 4 
By the Statute of the 2 3:yeere of Henry the eighth; the firſt 
Chapter, when the Kings of England firft' aſſumedthe title 
of King of Irelard ,' it is there enated; That Ireliwdiill is 
x0 bee held as a'Crowne annexe#and united ro the'Crowne 


of England.” * * | ' 73742 271t2mIgbin 

So that by the ſame reafoh ; from this; that-'the {Kings 
writ runs not in relard, it might aſwcll be 'held,/thatthe 
Partjament' cannot originally hold plea of things donewichs 
in "he . County” Pilar 


alarine. of *Cheſte"anef amor 


within 
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withit che: five Ports -ahd /'Wales ; Treland -is/ /part of the 
Realmeof England, as appeares by thoſe atutes; as well as 
ahy of them. ' | woo BY Texigngay $15 i 

This is made good os er In-all the Par- 
ment rolls', *from the firſt: ro the laſt, there-are receivers 
and tryers of petitions appointed for /re/ang. [For the: Iriſh 
to come 1o' farre with their petitions» for - juſtice, and the 
Parliament not te have'cognizance ,, when from time to 
time they had in the beginning of the Parliament appoin= 
ted receivers and tryers of them , is a thing -not to be-pre- 

An appeale in /velard brought by Wilkam Lord Veſcye 
againſt Tohn Fitz, T homas for treaſonable words: there ſpo« 
ken , before any Judgement given in the caſe:there , was 
removed into the Parliament in England , and: there the 
- defendant acquitted ,''2s: appearesin/ the Parkament pleas 
of thetwo and twentieth yeere of Edward thefirf, | 

The ſuits for lands , offices; and goods, originally begiin 
here, are many; and if queſtion grew upon. matter in 
fa, a Jury uſually ordered to try it, and the verdict re- 
turned into Parliament,as in the caſe of one Balliber, in 
the Parliament of the five and thirtieth:yeere of Edward the 
firſt. 1f doubt aroſe' upon a martrer-tryable by Record, a 
writ went tothe Officers in whoſe cuftody the Record re- 
mained, to certifle the Record, as was in the caſe of Robert 
Bagot the ſame Parliament of the five and thirtierh yeere of 
Edward the firſt, where the writs went to the Treaſurer and 
Barons of the Exchequer. 3:59 % - = 

Sometimes they gave judgement here in Parliament, and 
commanded the Judges there. in Ireland. to doe execution, 
as in the great caſe of Partition betweene the copartners 
of the Farle Marſhall, inthe Parliament of the 32. peere of 
Etvartthefirft, wherethe writ was awarded tothe: Freafurer 
of Ireland; © T 2117 £ibair 
- * My Lords, The Lawes of Ireland were introduced. by: the 
Parliaments of England, asappeares by three Actsof Parlia- 
mene befor@cited, 1 12s " 

Ft isof higher juriſdiction dare Legerchen to judge by.them, 
, E 2 "".The 


(3#) 
The Parliamenti-of England doc :binde.ig; Iceland, if 
Freland be particularly mentioned, as is reſolved inthe Bpo 

' caſe of the firſt yeere of Henry the ſeventh , Cokes ſeven 

Report, Cakvins caſe, and by m—_ in Trigity Terme, 
in the three/andthirtieth»yecere of -Queene, Elizabeth, : The 
Statute of che cighth\ycere 'of Edward the fourth, the firſt 
Chapter ir Ireland recites , .chat- it was doubted: athongſt 
the -jadges , whether all the Engliſh Statutes , though 
not naming Ircland, were in force there ; if named , no 
daube; 52-755 7; 77 471 NAD 
From King Hevry the third his time dowtward to the 
cighth iyeccte of. Queene Elizabeth (by which Ratwe, it is 
made felony to carry ſheepe from Ireland beyond ſeas ) in 
almoſt allthefe Kings reignes,there be Ratutes made. concer- 
ning Ireland. if | 
The exercifing of the Legrflative, power there over their . 
lives and eſtates, ishigher thenof the | Judiciall ia queſtion. 
Vneill chenine andtwentieth yeere of Eaward the third; er- 
roncous judgements given-in Ircland, were-determinable no 
where,but in England ; no, not in: the Parliaments of Irc+ 
land , as it appeares inthe cloſe rolls inthe Fower, In the 
nine and ewentieth yeere of Ed.the third, mem. 12 - Power. 
co examine and reverſe erroneous judgements in, the Parha- 
ments of Ireland is granted from hence; Writsof errour lie 
in the Parliament here upon erroneous judgements afterthat 
rime giyen inthe Parliaments of Ireland ,-as appeares in the 

Parliament rotls: of: the: eighth: yeere of Hemry, the fixth, 

membra. 70. in the caſe of the Prior of Lenthan, Ic .is 

true ; the caſe is not determined there, for it's the laſt thing 
that came into the Parliament,; and could not be: determi- 
ned for want'of time; but-noexception atall is taken tothe 
juriſdiction. ies £T 20021 lied rr df olreft >rfvin 

The As of Parhament made-in Ireland haye been con- 
firmed in the Parliaments of England , as appeares by. the 

cloſe rolls ivthe Tower, im the 42+ yeere of Edward the 3; 

membra, 20. dorſo ; where pharma ors wry a we | 

preſeryationof the Countrey from the Iriſh 5. who had 
deſtroyed ir, madean ARgthatall the land-ownery, Fae ere 
ngl3 
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: Engliſh ſhould refide upon their lauds, or elfc-they wereto be 
forteited « this was bere confirmed. , .-- - 
In the Parliament of the 4. yeere of H.the 5; chap,6.ARs 
of Parliament in Ireland areconfirmed,, and fomepriyiſeges 
of the Peeres in the Parliaments there areregulated, 

Power to repeple Iriſh Statutes, power to coufirme thery, 
cannot! be by the Parliamenthere,if it hath, not cognizance 
of their Parliaments; unleſſe- it befaid, That the Parliamegrt 
may doegit knowes not what. 

Garneſey and Jerſey are under the Kings ſubjeRion,but are 
notpaxcels of the Crown of England, but of.the dutchy of 

Normandy ; they are not goyerned by the lawes of England, 
as Ireland is:; and.yet Parliaments in England have uſually 
held plezof ;-and determined all cauſes concerning land, or 
ooods. Inthe Parliament of 3 3.E.1. there be placita de 1nſula 
Jerveſey ; and 10 in the Parliament; 34, £.:2, and ſofor Nor- 
wandy and Gaſcoyne; and alwayes as longas any: part of 
France was inſubje&tion to the Crown of England herewere 
atthebeginning of Parliaments, receivers and tryers of peti- 
tions for thoſe parts appointed. | 
I beleeve your Lordſhips will haye no caſes ſhewed of any 

plea te.the juriſdiction of the -Parkaments of England ,-in 
any: thing donc,in any parts wherdoeyer,inſubjection ro the 
Crownot Eagland, | | | | 

The-laſt thing I ſhall offer to your-Lerd{hips is the caſe of 
19. El, inmy Losd Dyer 306. and. Judge Comptors book of 
the juriſdiftion of ( ourts, fol. 23. The opinion of both theſe 
books is , that an Iriſh Peercis not eriabke here.: It's truce, 3 
Scetiſhor French Nobleman is triable here as 2:common pet- 
ſon; the Lawtakes no notice of their Nobility, becauſe thoſe 
Countryes are not governed bythe Lawes of England ; but 
RR cy the __ Lawes, wo Pecres there 
are triable accordiagto theLaw of England, onely, "7 

\Byrheſame reaſon the — not enere 
of Ireland, is not triableby the Peeres of Ireland ;1fo that if he 
be not triable here, he is triable no-where. | 

My Lords, Incaſe there be a Treaſon and a Traitot within 
rheftatute, and4batbc benortriable here for ic in theordioary 
way 
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way of judicarory, if that juriſfdition failes, this by:wgy of 


Billdoth not ; Attaindersof Treaſon in'Parliamentatcas le- 
gail,as uſuall by AR of Parliament,asby Judgement." © 

T have now done with the ſtatutes of 25. E. 2.and 18.H.6. 
My Lord of Strafford hath offended againſt both rhe King- 
domes,and is guilty of high Treaſon by the Lawes of beth, 

5 My Lotds, InthefifchplaceI am comero the Treafons 
atthe common'Law , the endeyouring to ſubyert the fanda- 
mentall Lawes and governmentof the Kingdome, and toin- 
croduce an arbitrary and tyrannycall goyernment. 

Tn this I ſhall nor at all labourto prove,that the endeyou- 
ring by words, counſells,and a&ions to ſubyertthe Lawes , is 
treaſon at the common Law, if there be any common-Laws- 
treaſons at all left; nothing treaſon, if this'not , romake a 
Kingdome no Kingdome : take tbe politie and government 
away, England's bur a/peece of carth, wherein fo many men 
have their commorancy and abode, without raneksor diftin- 
ion of men, without property in any thing further then poſ- 
_ ; no Law to puniſh-the murdering or robbing one ano= 
ther. 
Thatof 33 H.8. of introducing the ImperiallLaw,fticks 
not with your Lordſhips :It was in caſc of an appeal to Rome: 
"Theſe appeals in caſes of marriages, and other cauſes counted 
Eccleſiaſticall, had been frequent, had in moſt Kings reignes 
been tollerated ; ſome in times of popery put a conſcience upon 
them, the ſtatutes had limitted the penally roa Premunire on- 
ly: Neither was that atotall ſubverſion, only an appeal from 
the Ecclefiafticall Court here in a fingle cauſe to the Courtat 
Rome ; andif treaſonor not, that caſe proves riot atreaſon 
may be puniſhed asa felony, a felony 3s a treſpaſſe, if his Ma- 
jeſty ſopleaſe; the greater includesthe leſſer : In the caſe of 
Premmnire inthe Irifh reports, that which isthere declared to 
be treaſon, proceeded upon onely as a Premunive. | 
Thething moſt conſiderable in this is, whether thetreaſons 
at common Law. be taken away by the Statute of 35:E.'3. 
1. H.4.0r 1. Q. 4. er any of them. v1159 
. * My Lotd,cofay they betaken away by the Stat.of 25.E. 3. 
isto Geckrtgainl the direct words and ſcope of that Statute.” : 
In 
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-/ Th it there's this clauſe;/7 hat breanſe wary other bbe ctſer if rreus 
ſon might fall out which are not there purbd , AG _ cm 
ow 5 If any ſuch caſe come before the Fatlpet ,"7hty ſhall vor 
proctef to Fudy ement till the caſe br detlared in Parliament , whe- 

rher it onght to be adage treaſon, or not, 

Theſe words, and the whole ſcope of that Statute ſhewes;rhat it 
wasnot 'themezning to rake away atty tre>ſons' that were ſo be- 
fore:bur only to regulats-the rut ion) and manner of triall. 
Thoſe that were fingleand'certaing As, as conſpiring the Kin 
death, MX war, counterfeiting the money, or grear Seale, 4 


ling a J ndpe, theſe are left tothe ordinary Conrts of juſtice; the 0- 
thers\not" depending upon ſingle As, bur upon confitudions and 
neceſſary inferences, they thought it unficto give infetionr Courts 
ſo great a latitude here, astoo dangetous to the ſubject ; thoſe they 
firained co Parliaments. 

This ſtarute was the fecurity of the ſubje&t, made with ſuch 
wiſedome as all the ſuctteding ages have approved it ; Ic hath 
ofcen (paſſed rhrough the furnace, but, like Dota , hath loft liccle or 
nothing. | 

The ftatute of 1.1,4.caþ.1o. is in theſe words , Whereas i the 
Parliament hild the 21 yeere of Richard the 2. divers pains of 
treaſons were ordaintd, inſommch, that no man did know how to be- 
have hizſelfe, to doe: ſay ;or ſpeake, It is accorded , that in no'time to 
come any treafon br *dyilliged ocherwiſe chen it was ordainied by the 
Statute of 25.E. 3+ | | 

It hath'been faid;to what end is this ſtatute made, if it takes not 
away thecommon Lay treaſons remaining aftet the ſtature of 25. 
—_—— ERS: i 
-* There bers thaitierhings' which this Ratute, doth : Firſt it 
ttkesaway for thefuttreallthe treaſbns madeby any ſtarute fitice 
2'54E:3.to r.H. 4.cventorhar time : For, in reſpect that by ano- 
ther AQ inchat Parliament, the ſtatute of 21. R. 3. Was repealed,it 
wm be denied; but that this ftattite repeals more” treaſohs then 
chele of 24: R.x; ittpealsall fatuterreaſons bur thoſe In 35.6, l 
. . Secondly, It not onlytakes away the ſtatute treaſon; bir ke 
wiſe the declared treaſons in Parliament after 25. E. 3. as to the 
future. Afterdeclaration in Parliament che inferior Copres might 
judge theft treafons ; fort che” declararipn'of a treaſon jn Parlia- 
ment afterit'Was made, was ſehit rothe inferior Courts , thatrories 
ad oa: 
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je& for.the future was ſecured againſt: theſe; ſo.that this Ratute 
was of great uſe. . * thy. > 
By ny words of. it, it ill refers all treaſons to.the.provi- 
fion.of 25. E. 3. itleavesthar entire and upon his old bottome. 
The ſtatute of x. Q. .cape.1- faith, That no offences made trea- 
ſon by any Aft of Parliament,ſhall thenceforth be taken or adjudged 
ta. be treaſon, but  onely as be declared. and. expreſſed to be treaſon, by 
the flatute of 2.5. E.3, concerning treaſon, or the declaration of treaſon 
and no others: And further provides that no pains of death,penalty,or 
forfeiture jn any wiſe ſhall enſue for committing any treaſan,other then 
ſuch as be in the tatuteof 1 5,.E.3.ordgined ard provided; any Acts 
of. Parliament or any declaration, or matter to the contrary,in any wiſe 
notwithſtanding. EF | 
By thefirſt part of this flatute, onely offences. made treaſon by 
Ac of Parliament are taken away, the Common Law treafons are 
no way touched :-The words ( and .o others ) teferre ſtill ro 
offences raade treaſon by Act of Parliament ; they reſtrain not to 
thetreaſons onely particularly mentioned in the ſtatute of 25.E. 3. 
but leauethat Ratute entire as tothe Common-law treaſon, asap-. 
pears by the words inunediatly foregoing. | 
By theſecond part, forthe pains and forfeitures of reaſons, if 
it .intend onely the puniſhment of treaſan ; or if it intend both 
treaſon and puniſhment, yet all. is referred. to the proviſion and 
ordinance of 25,£E. 3. any AQ of Parliament,or "E declarati- 
on,or thing notwithſtanding. Pg. ele woot 9 
It ſaith not, other then ſuch penalties,or treaſons..as are expreſ< 
ſed and declared in the ftatute of 25... 3.that might "$15. OR 
reſtrained it to thoſethat are particularly mentioned: Na,, it re+ 
' fersalltreaſons to the general ordination and proviſion. pf! pes 
tute, wherein the Common: Jaw-treaſons are expreſlykept,on foor. 


If it be askt what good this Katute dath,if it take yot away the 
the Common-law-treaſons,. . PEERS RAE 

I- Jy takes 2way allthetreaſons. made, by. AQ of Parljamene, 
not only fince the fixſt of H. 4. which were mayy, but all hefo © 
1: Hf gefrcnundllage Ce 3:by expreſle words... + 

2, By expreſſe words, it takes away all declared treafans, if 
any ſuch had been made in Parliament, cheſe for the: future arc 
likewiſe taken away ; (6 Fhas whereas it might haye been doubted, 
whether the ature of, 14. 4, took away any treaſpns, but thoſe 


of 31and 22, A, 2.chis Cleats ir bark for trealons made by, Par- 


lament, 


. 
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ford in the Bill ; it is only the jurifdicion of the Par 


(4r) | 
liament , or declared in Parliament, even tothe time 6f taking the 

. - This isof "ua , of great ſecurity to the ſubje&; ſothat as to 1 
to whatſhall be treaſon;and what nor,the ſtatute of 25.E. 2. remains 

entire, and ſo by conſequence thetreaſons at the Common Law. 

Only, my Lords, it may be doubted, whether the manner of the 
manner of che Parliamentary proteedings be not altered by the fta- 
tate of x.. Hen, 4. the 19, cap. and more fully in the Parliament roll 
num. 144-thatis,whecher fince that Ratute the Parliamentary power 
of declaration of treaſons, whereby the inferiour Courts received 
jurifdj&ion , be npttaken,awhy and reſtrained only to Bill; that fo 
it might operate nofurther, than to that particular contained in the 
Bill; that. fo.the Parliamentary declarations for after times ſhould be 
kcpt within the Parliament,ir {clfe,and be extended no further. Since 
1.H, . we haye not found any ſuch declaratieps made, but all At. 
tainders of treaſon have been by Bill. 

If this beſo, yerthe common-Law-treaſons ſtill remaining, there 
isone andthe ſame ground of reaſon andequity fince 2.H.4. for pal- 
ſing of a Bill of treaſon, as was before for declaring it without Bill. 
Herein the Legiſlative power is not uſed againſt "_ Lord of Straf- 
iament. 

But, my Lords, becauſe that either through my niftaking-of the 
true grounds and reaſons of the Commons, ot my-not-preſting of 
them with apt arguments and preſidents of former times; or that per. 
chance your Lor wy from ſome other reaſons and authorities more 
ſwaying with your Lordſhips judgements , then theſe fronr them, 
may poſsiblebe of a contrary and dubious opinion concerning theſe 
ereaſons,cither upon tbe Ratures of 25.E.3-and 18.2, 6, or at the 


Common Law. | p : } 
 MyLords,if all theſe five ſhould faile,they have given, mefurther. 
in command to declareto your Lordſhips ſome of their reaſons, why 
they conceiye that inthis caſe the meere Legaſiative power may be ex- 
erciſed. | | 
Their reaſons are taken from theſe three {ounch : 
I» From the nature and quality of the offence. _ FF - 
' 2+ From the frame and conſtitution of the-Parliament wherein 
this Law is made. | ain bo 
- 3. FrompraRiicesand uſagesof former times. _ |. 
| The  horridneſſe of the offence in endeayouring the oy 
ing the Lawes and- preſent INE, hath been (fu 
2 


+ 25 
» 
- 


(0 \# 5 
'Lordfhips heretofore, [11 DJ abi 
e Parliament is the ten. of the ah King vine 
wheels King as Head, your Lordſhi Us the moronobleand the 
Commons thcother members, are knit ropether it! one bod \foqoicng 
This difiolves the arteries and: ligaments that hold the Body't l 
ther,the-Lawes : He that takes awaytheKawes, «takes hot ala) he 
allegeance/of one ſubjeRt las but of the whole Ringdome.””” I 
Irwas made reaſon by the Ratiite\of 13% ©7.for her rrhb;/to 
affirme; That che Lawes of the Realme doe net Bind the deſteit of 
the Crowne no Law, nodeſccht at ($46 
NoLawes, no Peerage , no rijks degrees © 6f men; the fame 
condition to all. | he 
- Ir'screaſon to kill a Judge ypon he Butch '& Uthis fs be Fn 
fed ludicium : He that pn op hind” andy IM bond ro Chr 


ar L-revs or Kindo, nd Lav Gb; whith it, 
.'My Lords, If the queſtion were asked it Arif i oy ace 
ther this were a erime puniſh3bfe'in ſtarre-chatyber, or inthe Kivge 


Beich; by fine or impriſorument, they wonld fay, It were Me 
whether felony, they would ſay? That's for an offcgce Stitly 31 Ja) in 
the life, orp60d$of ſomeone; or few perſots:' ft would regbe. 


anfivered þ j the Judges, as itiwasby theCkiefe Juftice T; Fog , In 
2z7.R.2.That ehoygh Ti could judgethe caſetreafon Herebefcrgh him,” 
if he werea Peere in Parliament, he would fo adjudge i ECT 
My Lords, if it be'tog big for thoſe Caurts, we Hope” Irs 4b he 
right ay here. 
| "The ſecond confideration is from the frame and confi 
icKe;, it 


of whe Parliament ; the Parliament is the great body Ford ugh 


rehends all fromtheKib tothe er: if ſo,my 280 1 
SH chis body, it TS over Rfe apt every's of the. 
rite oath Whole iTrs: borh the Phyfician © 
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and 


(43) | 
and the patient : if the body be-diftempered, it hath-power to open 
a yeine let outthe obrrage blool Reo ſelfe ; If ns ding: A 
ber''be poyſoned and gangren'd, -it hath power to cut it'off for the 
preſeryation ofthe reſt. | 4 

But, my Lords, it hath been often inculeated, thar Law-makers 
ſhould imitate their ſupreme Law-giver, who commonly watnes 
before he (trikes ; the Law was promulged before the judgeinent of 
dcath for gathering of ſticks; no Law, notranſgreffion. 

My Lords, tothisthe rule of Law is, Fruftra Legis antilinm in- 
vacat, qui in Legems committit; from the Lex talionis, he that would not 
have had others to have law, why ſhould he have any himſelfe* why 
ſhould northat be doneto him,thathimfelf would have done toothers 
- Ir'srrue, 'we give law to Hares; and Deers, becauſe they be beafts- - 
_ of Chaſe; it was never accounted' either cruelty. or foule play to 

knock Foxes and Wolves on the head, as they can be found ;- becauſe 
' theſe be beaſts of prey :- The Warrener ſets traps for Powlcats, and 
other. Vermine, for preſetvation of the Watten. v4 

Further, my Lords, moſt dangerous diſeaſes, if not taken in time, 
they kill: Errors in greatthings, as Warre, and Marriage, they al- - 
low notime for repentance; it would haye been too late romake 2 + 
law, when there had been 'no law.- . IOLIELTE 

' My Lords, for fiirther anſwerto this objeRion;he bath offended Z 
law,a hw within;theendeavouring tofubyerrthe lawes and polity-of 
the State wherein helived, which had fo long, and with ſach faiths" 
fulnefſe proteRed his Anceſtry, himfelfe, and his whole family ; it 
was not malum, quinprohibitum, it was matnm in ſe, againſt the dis" - 
ates of the dulleft conſcience, againſtthe lighr of nature; they, not : 
having the law, were a lawto-therfelves. CO 22 AIR 
Befides this, he knew a law without, that the Parkamentin caſts” + 
of this nature had poteſtaterm vite & necis. | epfroh 

Nay, he well knew,that he offended the pom and ordinary - 
rules of law : Crimes againft Law have been mou : taye been cope * - 
feſſed, fo that the queſtion is not de cx{pa,” ſed de peni, what degree - 
of puniſhment thoſe faults deſerve ; we muſt differ from him in opſ=. . 
nion, that twenty felonies cannot make a treaſon, if it be meant of. 
equality it the uſe of the Legiſlative power : for hee that deſerves | 
death fot oneof theſe felonies alone, deſerves a death more pamful}, , 
and more ignominiousfor alt rogether.. :  OEoe# <a 

Every felony is puniſhed with lofle of life, tands, and » a 
felany-may be aggravated with thoſe tigturnftances;as tharthe flar= - @— Þ 
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liamene with geod reaſon may adde-to thecircumſtances of puniſh- 
meng, as was done inthe caſe of John Hall,in the Parhement: +. Hu. 
who for a þarbarous murder committed upon the Duke of Glocelter, 
Nifling him between two feather-beds at Calice, was adjudgedto 
be hanged, drawn, and quartered. | | 
Batteries by Law ate puniſhable only by fine and -fingledam- 
mages to the party wounded. 

Inthe Parliamentheld in x ..Z. 4.cap., 6. one 65 committed 
a Battery. upon one ( hedder, ſervant to Sir /ohn Brook , a Knight of 
the 4 BK for Somerſetſhire ; It's there enaGed, that he fhall 
pay double damages, and Rand convidted,:if he render not him- 
ſelfe by ſuch a time : The-manner of proteedings quickned; the pe- 
nalty:doubled, the circumſtances were con(idered,' ic concerned the 
Common-wealth; it was Battery with breach of priviledge of Par- 
liament. 

This made a perpetuall AR, no warning tothe firſt offender; an 
in the Kings Bench, as appearcs by the book caleof g.H, 4. the ict 
leafe, double dammages were recovered. Uind/t 

My Lords,inchisof che Bill,the offeace ishigh and generaliagainft 
the King aid che Common- wealth, againſt all andthe beſt of all. 

If every felony be loſſe of life, lands, and goods what is miſuſer 
ofthe Legr/lative power, by addition. of Ignominie in the death and 
diſpofall of the lands to the Crowne, the publick patrimony of the 
Kingdome. 

But it was hoped, that. your Lordſhips had -no more skill in the 
Art of killing of men, than your worthy Ancelters. 

. My Lords, this appeale from your ſelves to your Anceſters we ad- 
mit of; although we doe not admit of that from yourLordſhips to 
the Peeres of Ireland. 

He bath appealed unto them ; your Lordſhips will beepleaſed to 
hear what judgementthey have already given inthecaſc, that is, the 
fevcrall attenders of wax in Parliament, afcer the Statute of 25.E. 
2+ for treaſons not mentioned, without nor within that Statute, and 
thoſeupon thefirlt offenders warning given. 

By the Statute of 25.E.3. itstreaſon tolevie war againſt the King : 
Gomines and Weſton afterwards in Parliament in 1.K. 2. Nam. 38, 
39+ adjudged trayrtors for ſurrendringtws ſeverall Caftles in France, 

nly out of feare, wichour any compliance with the Enimy ; this not 
within the Statute of 25. E. 3. 


My Lords, in 3. &: 2+ John Imperiall that came into England up- 
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on letters of ſafe conduR , as an Agentfor theſtate'of Genoa!, ſir 
ring inche Evening before his door in Breadftreet, ( asthe words of 
the Records are ) pawlo ante ignit eginns , ' Tohu Kirby and another - 
Citizen comming that way, caſually Kirby trode upon his Toe 7 it 
being twilight, this grew to a quarrell, and the Ambaſſador was 
ſlaine; Kirby was indicted of high treaſon, the indiAment !findes 
allchis,and that it was only done ſe defendendo, and without malice: 
The Tudges,it being out ofthe ſtatute of 25. E. 3. could notproctede; 
the Parliament declared it treaſon, and judgement afterwards of high 
treaſon, ther's nothing can bring this within the ature of 25.E. 3.but 
it concerns the honour of the Nation,that the publick faith ſhould be 
ſriQly kept : It might endanger the trafhick gf the kingdome ; they 
madenot a Law firit,they madethe firft man an pwr. This isin 
the ParliamentRoll, 2.&.2.nnum.18.and Hilary Terme, 3.R.2-Roti21. 
intheKings Bench, wherejudgement is given againft him. - 

In 11, K: a, T reſilian,and fome others artainted of treaſon for de- 
livering opinions inthe ſubverſion of the Law , and ſomeothers for 
plotting thelike: My Lords,thecaſchath upon another occafion been 
opened.to your Lordſhip only this is obſeryable, That in theParlia+ 
ment of the 1. yeere of Henry the;third ;, where all treafons are 
againe reduced to the Statute of 25..Edward 3. theſe Attainders 
were by aparticular Act confirmed and rmade good, that the tne- 
-mory thereof might berranſinitred to: ſucceeding ages. : They Rand 

tothis day ; the offences there, as here , were the endeayouring 
the ſubverſion of the lawes. 

My Lords, after 1. Henry the: fourth, Sir John Mortimer 
being: committed to the Tower upon ſuſpition- of -trcaſon , brake 
priſon, and made-an eſcape 2 This no way within any Statute, 
or: any former Judgement - at common. Logs; for ;\this ,' that 
is 4: for; breaking the priſon onely , and: no © cauſe, in the Par- - 
liament held the ſecond yeere of {7epyy the ſixth he was atcajnted gf 
high treaſon by Bill. | 

. My Lords, poyſoning is onely murder ; yet one Richard (ole 
having put poyſon intoa pot of potage,in the kitchin of the Biſhop 
of Rocheſter, whereof two perſons dyed, hee's attainred of Treaſon, 
and.it was cnaced that hc ſhould be boyled to death by the ſtatute : 4 
of -22. H. $. cap. g. . __ 

By the Rature of 25.H.8.Elizabcrh Barton, the holy maid of Kent, - $ 
for pretending revelations frem God,that God was highly diſpleaſed + 2 
with the King for being divorced from: the Lady Karhertna 3 and | 
that in caſe he perſiſted in the ſeparation, and ſhould marry another - 4. 
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King :above '0ne: month after; betauſe 


| this tended tothe depriving of che lawfull ſucceſtion to the Crown; 


ſhe isattainted of Treaſon, 

' In the Parliament 24 and 3.H. 6. cap, 16. the Lord Admirall of 
England was attainted of Treaſon for procuring the Kings Lettersto 
borh Houſeaof Parliament, to be good to the ſaid Earle. in ſuch mat- 
ters'as heſhould declare uatothem,zfor ſaying that he would make 
the Parbament the blackelt Parliament that ever was in England,en- 
devouring to marry the Lady Elizabeth the Kings filter, taking a 
bribe of Sherrington, accuſed of Treaſon ,- and thereupon conſulting 
with Counſel! for him, and ſome other crimes,none of them Treaſon, 
ſo cleerely within the (tature of 25.8. 3,orany other ſtatute as is 
the caſe [in queſtion. 1 

My Loids, Allthefe Attainders, for ought I kifow, arc in force at 
this day . the ſtatutes of the x . H. 4+ and the y. Queene Mary ,Ql- 
though they were willing to make the ſtatute'of the 25. yecreot E. 3. 
the Rule of theinferiour Courts, yerthey leftthe/Attainders in Par- 
liament precedent to themſelves untoucht , whetein the Legiſlative 

wer had been exerciſed. There's norhing in them whence it can 
gathered, but that they intended i it as free for the fu- 


. cure, 


-» My Lords, in alltheſe Attainders, there were crimes and offences 
againft the Law, they choughr it not unjuſt , circumſtances confide- 
red, to heighten and adde to the degrees of puniſhment, and that 
upon.the firſt offender, 

My Lords, Wereceive, as juſt, the other Lawes and ſtatutes made 
by theſe our Anceſters ; They are the rules we go by in other caſes, 
why ſhould weedifter from them inthig alone ? 

-» Theſe ( my Lords ) arein part thoſe things which have fatisfied 
the Commons in paſsingthe Bill: but it is now left tothe Judgement 


and Juſtice of your Lordſhips. 


FINIS, 
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